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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RAYMOND ROHAUER and CECIL W. HULL, 
Plaintiffs, Index No. 71 Civ 4183 


~against- : STIPULATION OF FACTS 
KILLIAM SHOWS, INC., PAUL KILLIAM, 


EDUCATIONAL BROADCASTING CORPORATION 
and THE BOWERY SAVINGS BANK, 


Defendants. : 


: It is hereby stipulated and agreed by and between the 
undersigned that for the purposes of the trial of this action, the 
| pollowine facts and matters are deemed to be admitted: 

: A. IN CONNECTION WITH PLAINTIFFS' CLAIMS 


1. This action arises under the Copyright Act of the 


‘United States, Title 17 U.S.C. Section 1 et seg. and this Court has 


a ° . . i : 
‘Jurisdiction of the same. 


2. Pleinei ft Cecil W. Bull (herein called “Hull") ie, 
‘\jand at all times relevant to this action was a citizen and domi- 
ciliary of the nited Kingdom of Great Britain. She is a nominal 
party plaintiff and has joined as a party solely because she is 
the record owner of the United States renewal copyright claimed 


© have been infringed. 


3. Plaintiff Raymond Rohauer (herein called "Rohauer") | 
s and at all times relevant to this action was a citizen of the 


nited States and a resident of the Southern District of New York. 


4. Defendant Killiam Shows, Inc. (herein called "Shows*) 
s and at all times relevant to this action was a corporation or- 


. ganized and existing under and pursuant to the laws of the State 


of New York, having an office and transacting business in the 


; Southern District of New York. Said defendant is and was engaged, 


! among other things, in the business of distributing and licensing 
feature length motion pictures for exhibition, both theatrically 


and by means of television throughout the United States. 


5. Defendant Paul Killiam (herein called “Killiam") 
is and at all times relevant to this action was a citizen of the 
United States and a resident of the Southern District of New York. 
He is and was an officer, director and sole stockholder of defen- 
dant Shows, as well as other affiliated corporations engaged in 


the same or a related line of business. 


6. Defendant Educational Broadcasting Corporation 
(herein called "Broadcasting") is and at all times relevant to 
this action,was a corporation organized and existing under the 
laws of the State of New York, having an office and transacting 
business in the Southern District of New york. It is and was 
the owner and operator of television station WNET in New York City, 


operating on Channel 13. 


7. Defendant, The Bowery Savings Bank (herein called 
“Bowery") is and at all times relevant to this action was, a 
banking corporation organized under the Banking Laws of the State 
of New York, having an office and transacting business in the 


Southern District of New York. 


8. Prior to May 15, 1925, one Edith Maude Hull (herein 


called the "“Author"), a citizen of the United Kingdom of Great 
Britain, wrote and composed a new and original novel containing 


copyrightable subject matter under the laws of the United States 


entitled “The Sons of the Sheik" (herein called the “Work"). 


9. hereeant to arrangements made with the author, 
the Work was first published in the United States by Small, May- 
nard & Co., Inc. (herein called the "Publisher") on or about May 
15, 1925 with proper notice of copyright in its name, and said 
Publisher complied in all respects with the requirement of Title 


17 U.S.C., as the same existed at that time. 


10. Publisher duly registered the Work in the United 
States Copyright office and received fromthe Registrar of Copy- 
rights a Certificate of Copyright Registration bearing Registra- 
tion No. A: 855221, (a copy of which is annexed hereto as Exhibit 
A), and all copies of the Work made by the Publisher, or under 
its authority or license, have been printed, bound and published 


a 


in strict conformity with the provisions of Title 17 U.S.C. 


11. On or about November 23, 1925 the Publisher as- 
signed and transferred to the Author the United States Copyright 
in the Work and by agreement dated December 7, 1925 (a copy of 


which is annexed hereto as Exhibit B), the Author granted to | 


t 


Joseph H. Moskowitz, his successors and assigns, all of the motion 
picture rights in the Work for the entire world, together with 


the sole and exclusive right to make motion picture versions 


12. Pursuant to the agreement dated December 7, 1925, 


thereof or based thereon. | 
| 


a motion picture photoplay entitled "The Son of the Sheik" (herein 
called the "Photoplay") based upon the Work and starring Rudolph | 
Valentino was produced and copyrighted by and in the name of 


Feature Productions, Inc., as successor in interest to Joseph H. 


Moskowitz, and the same was released for theatrical exhibition 


in the United States in and during the year 1926. 


13. The Photoplay embodies incidents portrayed in the 
Work, utilizes the characters created by the Author appearing in 
and acting out sequences from the Work, and was and is a dramatic 


version of the Work in motion picture form. 


14. In and during the year 1943 the Author died. on 


(| May 22, 1952 — that date being during the year prior to the ex- 


| 


? 


| 
| 


| 


piration of the original term of copyright — the United States 
Copyright in the Work was renewed in the name of plaintiff Hull, 


the sole surviving child of the Author. 


15. A Certificate <>f Renewal Copyright was issued in 
r the name of Cecil Winstanley Hull by the Registrar of Copyrights 
under Entry No. R: 95176 (a copy of which is annexed hereto as 


Exhibit C). 


16. On May 6, 1965, plaintiff Hull, for a valuable 
t consideration, sold, assigned and transferred to plaintiff Rohauer 
| all of her “right, title and interest (if any)" in and to the 
motion picture and television rights of every kind and character 
in and to the Work throughout the world pursuant to an instrument 
in writing. The said assignment was duly registered in the Copy- 
right Office on May 18, 1965 in Volume 1206 at pages 249-250 ana 
a true copy thereof is annexed hereto as Fxhibit D. Said Exhibit 
| D contains the following parenthetical reference: "(the world 
ee picture rights in such literary property having been sold 
by Edith M. Hull in December, 1925 to Joseph H. Moscowitz)." De- 


|| fendants reserve their rights to question the meaning and scope of 


| said Exhibit. 
| 


I 17. Subsequent to the execution and delivery of Exhibit 

= plaintiff Rohauer notified defendant Killiam of the existence 
thereof and of his claim that any showings of the Photoplay in 
the United States either theatrically or by means of television 
would constitute an infringement of his (Rohauer's) rights and 


would be an infringement of the United States renewal copyright 


in the Work owned by plaintiff Hull. A true copy of a letter 


dated May 12, 1966 sent to Killiam by Rohauer's then attorney is 
annexed hereto as Exhibit E and Killiam acknowledges his receipt 


of that letter. 


18. On July 13, 1971, a showing of the Photoplay by 
means of television took place over the facilities of Channel 13 
owned and operated by defendant Broadcasting. Such showing, 
which was viewed by many thousands of viewers in the New York 
metropolitan area, occurred without any consent by, or license 


from, plaintiffs or either of them. 


19. The showing of the Photoplay, which occurred over 
the facilities of Channel 13 on July 13, 1971 was made possible 
by a grant of $75,000 from defendant Bowery which underwrote the 
telecasting of the series of 12 motion pictures entitled "The 


| 
Silent Years", of which it knew the Photoplay was a part. | 
20. Defendant Bowery extensively advertised the | 


showing on Channel 13 of the program "The Silent Years", includ- | 


ing the Photoplay, in the press, in public buses and in other | 
media, in conjunction with its own name, prepared and gave away 


to its customers posters containing a blown up still portraying 


aways", and arranged to have its name shown on the television 


screens of viewers of the Photoplay, at the beginning and end 


a scene from the Photoplay and used its own name on such "give- 
| 


thereof as the company whose financial aid had made the presenta- 


tion of the programs possible. 


21. The film or tape required for the exhibition of 
the Photoplay on the facilities of Channel 13 on July 13, 197) 
was made by Broadcasting from a positive print of the Photoplay 
made available to defendant Broadcasting by defendant Shows, for 
a consideration, and the consideration so paid to defendant Shows 


was furnished to defendant Broadcasting by defendant Bowery. 


22. Prior to the exhibition of the Photoplay by de- 
fendant Broadcasting on July 13, 1971 it was on notice of the 
Claim on the part of plaintiff Rohauer that the same would in- 
fringe upon the exclusive motion picture and television rights 
in the work granted to him Dy plaintiffé Hull. aA copy of such 
notice dated July 12, 1971 is annexed hereto and marked Exhibit F. 
Broadcasting acknowledged receipt of such notice and responded 
thereto by letter dated July 16, 1971, a copy of which is annexed 


hereto as Exhibit G. 


23. This action was instituted on or about September 
22, 1971, a little over two months from the date on which the 


alleged infringing showing of ddiy 13, 1971 took place, 


24. Following the institution of this action, and on 
October 11, 1971 and October 16, 1971, two additional showings 


of the Photoplay over the facilities of Channel 13 took place. 


defendant Bowery and were made possible through the use of the 


filmed or taped material which defendant Broadcasting had manu- 


| 
| 
} 
| 
Both of these showings were part of the same underwriting by | 
| 


factured from a positive print made available to it by defendant | 


Shows for a consideration paid to defendant Shows. 


25. The complaint herein is deemed amended and caus 


mented to include the two additional showings referred to in | 
paragraph 24, and all of the defenses alleged in the answers of 


defendants shall likewise apply thereto. 


26. Prior to the dates on which the two additional 
showings referred to in paragraph 24 took place, defendant Broad- 
casting was on written notice from plaintiff Rohauer that he ob- 
jected to the same and a copy of such notice is annexed hereto 


as Exhibit H. 
B. IN CONNECTION WITH DEFENDANTS' DEFENSES 


27. The Photoplay was duly copyrighted by and in: the 
name of Feature Productions, Inc., as assignee of Joseph Hacoules 
on August 24, 1926 and a certificate of registration of the same 
was duly issued by the copyright office under entry number L 23046. 
Such copyright in the Photoplay was duly renewed by and in the name 
of Artcinema Associates, Inc. as the then proprietor of the copy- 
right therein on March 18, 1954 and a certificate of registration 
of the same was duly issued by the Copyright Office under entry 
number R127185. A true copy of the Certificate of Renewal Regis- 


tration is annexed hereto as Exhibit I. 


28. By agreement dated September 14, 1961, between Art 
cinema Associates,Inc., Mrs. Emil Jensen and Walten & Co. Inc. as 
Sellers and Gregstan Enterprises Inc. (herein Gregstan) as Buyer, 
all of the right, title and interest of Sellers in ana to the 
Photoplay, including the renewal a@pyright therein was acquired 
by Gregstan. A true copy of said agreement, which was duly re- 
corded in the Copyright Office in Vol. 1305 at p. 243 et seq, is 


annexed hereto as Exhibit J. 


29. Defendants Killiam Shows, Inc. and Killiam claim 
that, at some time subsequent to September 14, 1961, Gregstan 
assigned all of its right, title and interest in and to the Photo- 
Play, including the renewal copyright therein, to defendant 
Killiam Shows, Inc. Although such assignment is not of record 
and no copy thereof has heretofore been made available to plain- 
tiffs, no objection to the introduction of the same into evidence 
upon the trial of this action will be made upon the trial of this 


action. 


30. Subsequent to 1952 and prior to 1965, plaintiff 
Rohauer exhibited, or caused to be exhibited for theatrical and 
non-theatrical purposes, positive prints of the Photoplay which 
he had purchased without restriction as to use from Emil Jensen, 
the President of Art Cinema Associates, Inc., the then copyright 
proprietor of the Photoplay and he (Rohauer), knew that others 


had likewise purchased from the said Jensen, and were using, 


Similar positive prints, all without the consent of plaintiff 


Hull. 


| 
31. Prior to the showing on July 13, 1971 that is the 


{ 
subject of the complaint herein, the Photoplay had been extensively 
| 
shown on television in the United States through defendant Killiam 
Shows, Inc. and its predecessors in interest controlled by de- 


fendant Killiam as part of the "Silents Please" series commencing. 


in 1960 and continuing thereafter, and such showings were viewed | 


32. The Photoplay was exhibited at various theatres in 


by an audience that numbered in the millions. | 


Great Britain during the year 1954 and was shown on television in. 
Great Britain between 1962 and January 1966 as part of the 


"Silents Please" series pursuant to licenses granted by defendant 


Killiam Shows, Inc. or its predecessors in interest controlled 


by defendant Killiam. 


33. There is no direct evidence that plaintiff Hull 
ever objected to the uses referred to in paragraphs 30, 31 and 


32, or that she knew they were taking place. 


34. Paul O'Brien, Esq., who wrote the letter dated 
May 12, 1966 (Exhibit E hereto), on behalf of plaintiff Rohauer, 
was the attorney who handled the renewal of the copyright in the 
Photoplay in 1954, and also acted as attorney for certain of the 
Sellers named in the agreement dated September 14, 1961 with 


Gregstan (Exhibit J hereto). 
C. AS TO ALL PARTIES 


35. The depositions of plaintiff Raymond Rohauer taken 


on January 13, 1972, February 22, 1972 ana March 17, 1973 (certi- 
fied to by Simon A. Lubow, Certified shorthand Reporter), of 

| defendant Paul Killiam individually and on behalf of defendant 
Killiam Shows, Inc. taken on February 29, 1972 (certified to by 
Isadora S. Borak, Certified Shorthand Reporter), of Hudson G. 
Stoddard on behalf of defendant Educational Broadcasting Corpora- 
tion taken on April 12, 1972 (certified to by George Abraham, 


} 
i 
| 
! 
| 
| Certified Shorthand Reporter), and of James Michael Shea on be- 
| half of defendant The Bowery Savings Bank on May 19, 1972 (cer- 


tified to by Bernard Jacobs, Notary Public), shall be deemed in 


evidence (even though the same have not been executed, sworn to 
or filed) and any party to this action may make use of the same’ 


upon the trial thereof, subject only to objections as to relevance. 


any of the depositions referred to in paragraph 35 hereof may be | 


used by any party to this action upon the trial thereof, 


| 
t 
| 
i 
| 36. All of the exhibits marked for Identification on 
| 
H 
| 
| subject 


Only to objections as to relevance. 


Dated: New York, New York ! 
October via L973 
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Aiseraxhtnninkia om mahton platnte rights of. aun nente, shemenes i Shah. e044: peony wan firet 
_. guste Se Sieh Sash. Shitben ng. taal); aynard Company 1 ths your 1056, ent duly registered” 
_.fan_gaggrighh tz Tha'Regid@er'e Offiee 18 the nem ef Gull, Maynard & Coupany (Inc), on she 18 
eg, a RAG, S00 aden Be, GAGOR1 Clase A.Xis i thet dhe bas heretofore gpanted no right, title. 
Sf tebapeaty tn 49 vo.Ane ented wory ov in or to.the right te dreatise or perfere tne sane ad- 
ne. Site a Sneath Wide Whe Fights Nereigafter granted to the Purengeer; that “he said 
ORIN _ DOOMERA RghAG in) 0nt. $0. 6014 york hove 1a no way been conveye',, grated, cysumbered,  — 
_ vechriates, hypoanesated 5  quhaguiee Ciepoced ef, and that one nes full right to make this 
|. oo. to Siam Pagghecer nepetater. oe 

; ! MAR: Tee Seller heredy grants, oils al secs 4 es ee On 
Man wigQure TA@MDO 1G and to the eald story for the entire world, together with the sole and, 
emsigatze right: to mae apbion plotere versions tnoresf and to use, adapt, add te, subtract | 
‘fee emt okenge. andd. ereny end the title tuervet. in the waking Of eaid motion pieture photo-. 
--pliga, on the Punsbeca say dean expedionh. t¢ we emaerpia from such story for the title, sub- 
-\thles sed eth of sueh mittin gidiuwe vensinnmy.ond to asamre coperight snd copy ight-regie- 
 Mekien kate nahin Fureheoae"s meme 9 ——— ‘esto, te vend, exhibit, ex- 


Saga Se Gumabonae sagreiah, ge eungenbecca*the. file and’in: nis paid earvertioing ° 


etm. PaapmmacrinAb bE nia pUrUQERt nknate theLieame ere based upen oF edapied: free 
croqeetedy Wieaben be the Usiher or verge to thet effe, emsept where the nome ef such pheto- 
‘| ping aah ne sebhebed with the nance of ‘Saber phevepleye in group ef-Liet aivertisiag, he So) 
oe a a a : 


Please see page 17-a A for 
transcript of paragraphs 
SECOND, THIRD and FOURTH, 


| BEST COPY sven ane’ 


Transcript of paragraphs SECOND, THIRD and FOURTH 
from preceding page 17 A 


SECOND: The Seller hereby grants, sells and assigns to the 
Purchaser all the motion picture rights in and to the said story for 
the entire world, together with the sole and exclusive right to make 
motion picture versions thereof and to use, adapt, addi to, subtract 
from and change said story and the title thereof in the making of 
said motion picture photoplays, as the Purchaser may deem expedient, 
to use excerpts from such story for the title, sub-titles and text of 
such motion picture versions, and to secure copyright and copyright 
registration therein in the Purchaser's name or otherwise in all 
countries, and to vend, exhibit, exploit and otherwise dispose of the 
same. 


THIRD: The Seller agrees prior to the expiration thereof, 
to renew or procure the renewal of the copyrights in said story and 
thereupon to assign to the Purchaser and the Purchaser shall be 


deemed to be vested with the motion picture rights thereto for such 
renewal tern, 


FOURTH: The Purchaser agrees to announce on the film and 
in his paid advertising of the motion picture photoplays made pursuant 
hereto that same are based upon or adapted from said story written by 
the Selier or words to that effect, except where the name of such 
photoplay shall be pubiished with the names of other photoplays in 
group or list advertising, the Seller's name need not be announced in 
connection therewith. 


mint fr devenmas neaesuary ar propre snenre the rights here pentet.cud 
eord theresf. : 


nn he 


es an ee ee ns Persie sho: Th bo ama aha 


— 


ligh in his omm name or etheruise, synepses and scenarios , ee 


words in length, of any motion picture pheteplays te be made er aaa alec Sad, Dag a 
seid stery, ouch publicetion te be rade in what is knows in the trade an. seen nty_ seen 
notices; heralds end trade_jeurnals. —— Ss 

‘ GRYEFTE : Sho Waller egrees Se defend, iniemify, see ne : 
the Purchness, bts heirs, exeouters, sdutaistraters | end eosigns ogeinet ony } 


- @ad expense waich the Purchaser or his beire, caeeutere, administreters ond assigns my out 


fer, ipeur er aseume by reasen ef the breseh ef any of the feregeing weprdction. = = 
KIGHYE + Tn full soucidarstion ——— ee 


exesuticn hereef, receipt anti is nyo a 


MONTH: se ee ee es ae ees ——— 
hereto, their heirs, exeouters, odeiniatraters, sugeesecrs ond .oedgas. 


Id WITHESS WERRWOP, sn rine Mev hres: mem ee. sega, - 
Gay end year first abeve writte. 


Raita M. Bell {bes @ db _ 
, Sepeph B, Mectpemise (te, 8.) 


| GRMAT BRITAIN 45D IRELAND, a 
LOUDON, MEGLAED, : : 9 om 
COPSULATE GUNERAL OP SNE VEITED GUAR) OP MONRICA,) 


ee eee 


Oa this TOA day of Deseatnr, 1806, hatune. se parscasiiy. come ARISES. Side, 
ee 
ingtremet and she uly coknowldggad So at thet che mime Ske emma. 


Office of the United States, book 223, sens ee ee a 
Wrrieten. tefl. Revises PAR 


5) 19 A 


Dktvonal Certiiicate (17 U.SG, 2 


CERTIFICATE OF REGISTRATION 
OF A CLAIM TO THE RENEWAL OF A COPYRIGHT 


REGISTRAT! 36 NO. 


R 95176 


THIs Is To CERTIFY that the following statements for the 
work herein named have been made a part of the records of the 
Copyright Office. In witness whereof the seal of the Copyright 
Office is hereto affixed. 


1. NAME OF CLAIMANT OR CLAIMANTS OF THE RENEWAL COPYRIGHT: a i. ww 
ae c/o NATIONAL PROVINCIAL BANK 
(a) __CivIL WINSTANLEY HULL Market Place, Derby. England __ 


(Name) : (Address) 
claiming as _ _child of the deceased author 


8. NAMES OF ALL AUTHORS OF RENEWABLE MATTER: 
__EDITH M. HULL 


SE SE Oe ee eee en ee, 


ce cammnanenanendnieieememenenemmeedbemenensnammemtiete ee ee 


.4, FACTS OF ORIGINAL REGISTRATION: 
Original registration number. CLass._.A _ xxe. No. __ 5 i be Cae 
If registered as published == May 15,1925 | 


(Give date of publication) 


6. SEND CERTIFICATE TO: (If refund or other communications 
ave to be sent to another person, give his name in space 6.) 


‘ Name...DODD, MEAD & COMPANY, INC.  _—- 
Address..___._432 Fourth Avenue sy 


(Number and atreet) 


New York 


oe 


ements ers a Me seamen ata eee 


AAPOR ALO to tit me 


Ae <A el = 


| 
| 


20 A 


PERSONS WilO ARE ENTITLED TO CLAIM TIE RENEWAL COPYRIGIT 


When the author is living and application is made by or for lim, the words “the author” should 
be inserted in the blank left for that purpose in item 1 (on pages 1 and la) alter the words “claim- 
ing as.” 


If the auther is not living and application is made by: 
_ (a) the widew oc widower, then the words “the widow of the author” or “the widawer of 
Das the author” should te inserted after the words “claiming as.” 
“=: (b) the child or children of the deceased author, then the words “ihe child of the 
deceased author” or — children of the deceased author” should be inserted after 
the words “claiming as.’ 
(c) the executors of the will of the author, then the words “the executors ef the author” . 
should ve inserted after the words “claiming as.” 
(d) the nexi of kin of the author, then the words “the next of kin of the author, who is 
not living, caere being no will,’ should be inserted after the words “claiming as.” 


Renewai regisiraticn may be made by the “proprietor” under the following conditions, and in 
such cases the form. o. ciaim (to be given in item 1 of the renewal application and certificate after 
the words “ciaiming as") MUST be substantially in the form shown below: 


1, If the work is posthumous or composite and if the copyright has been secured originally 
by the proprictor thereof, the present proprietor may renew as: 
(a) “Proprieior of the posthumous work.” 
(b) “Proprietor of the composite work.” 


2. if the Sore | uas been copyrighted by a corporate body otherwise than as assignee or 
licensee os ihe individual author, the proprietor may renew as: 
“Prageicune of a work copyrighted by a corporate body otherwise than as issiznee 
or liceasee of the author.” 


8. Ii ine wor, has been copyrighted by the employer for whom such work was Mace for 
hive, the proprietor may renew as: 
“Proprietor of copyright in a work made for hire.” 


4. If 24.2 work is a print or label used for articles of merchandise, the present proprictor 
miay renew as “lhe proprietor.” (Use application Form RR.) 


INSTRUCTIONS FOR SECURING REGISTRATION OF CLAIMS TO RENEWAL COP?YRIGHY 


The copzr.cnt law provides that a renewal measured from the exact date on which the 
copreeet may be oiiained when application for original copyright began. { is adviei.c, there- 
such renewai shail have been made to the Copy- fore, to submit the applicaiion and 2-2 well in 


. 


advance of the expiration date of wie origins. 
term to permit the filing of a new ap ication iz 
the one first received is net accepiable. Ali 
renewals are for an additional termi oi 23 years. 
The application Form R shouid be sent with the 


right O..-< per Guy -registered therein within 
ene year perce to Gie expiration of the original 
term of cepsright. The original copyright term 
is 23 years, W hich Tor a wublished work begins 
on the cate of publication, and in the case of a 
Work originaily registered as unpublished, com- 


mences on the date of registration. Hence, the registration fee of $2 to the Register of Copy- 
application for renewal copyright must be re- rights, Library of Congress, Washington 25, 
ceived in the Copy right Ofice in acceptable form D. C. KE is net necessary that copies of the 


within the last year of the first term of 28 years, work be again deposited. 


@. @. COVERRULET PAINting OFFICE 


16-—-03430-5 


Camaro nfenr Us nited Xs 
gp © Meeel the sented States 


¥ THE LIBRARY OF CONGRESS 
WASHINGTON 


THIS IS TO CERTIFY THAT THE ATTACHED INSTRUMENT WAS RECORDED IN 
THE COPYRIGHT OFFICE RECORDS OF ASSIGNMENTS AND RELATED DOCUMENTS 
. ON THE DATE AND IN THE PLACE SHOWN BELOW. 
IN TESTIMONY WHEREOF THE SEAL OF THIS OFFICE IS AFFIXED HERETO. 


BEGINTEM OF C Orvannts 


Pag eae SA 


a! Aa 


Date of Recordation 
i3mMay65 
' Volume Pages 


22C6 24g-250 


CERTIFICATION A (FEB. 106% 20,000) 


EXH/3/T O 


foLcow we Two (2) pases 


ASs1 


For ard in consideration of the sum of £446.10s.0d. receipt of which 
is hereby acknowledred, the undersisned Cecil Winstanley Hull, the only 
surviving child of fdith M, Hull, does hereby, sell, assign and set over unto 
Rayzcnd Rohauer all the undersijned's right, title and interest (if any) in 
and to the sction picture and television richts of every kind and cheracter 
threvehout the world and in all lanfunges in a certain literary and/or 
drazatic prorerty entitled "SOAS OF The SHEIK", by Edith ii, hull, wrich was 
Originally copyrichted in the United States by Small, Maynard & Company, Inc., 
Kay 15, 1925, under entry t'o. As 855221, with such copyrignt bein: renewed 
in the reme of Cecil dinstanley Hull, hay 22, 1952, under entry iio. kt 95176 
(the world mutien pictire richts in such literary property havine been sold 
by edith hk. Hull in Decenber 1925 to Joseph h. Moskowitz). 


without limitins the foregoing, the richts herein conveyed to Ratnmond 
Rohauer shall include any and all Yirhts Uf any) which the undersigmed may 
Own in a certain notion picture photoplay entitled "SON OF TZy SEuIK" Starring 
Rudoich Valentino, which was copyrixnted by Seature Productions Inc, August. 24, 
1925, Wider entry Jo. LPs az04 


MP: 23046, including all of the undersismed's rient (if 
any) to rencke said motion picture. 


The undersigned further agrees to execute further instruments or assurances 


as May be necessary to effectuxte the transfer of the rights made herein. 


Nothing herein contained shall be deemed a warranty as to the owner 
of the right title ard intorest herein conveyed save that the undersimm-=d 
Cecil a#instanley Hull represents and warrants that to the best of her knowledee 
she has personally granted no rignts to any of the said property entitled "SCNS 

2 Gas Sasin" to anyone whatsoever and the said Raymond Ronauer shall keeps the 
Said Cecil winstarley bull indemified against all proceedin-; claims and 
‘xperses however arising from the teras of this deed 


ship 


e 


, a aaa 
Signed and Sealed this oe day of a 1965. 
wWitnesseth: 


Se 
Roel 


Cecil Winstanley Hull. 


i“ 
se 


& 
We 
— i 
Vs set ses fie cee 


Ed 


te. 
ow 
’ 


glee een 


KINGDOM OF GREAT BRITAIN AND WiORTHERT IRELAND 
CITY OF EDLiuBUNGH, SCOTLAID 
COWSULAT: OF THE UNITED SYaTLS OF abiwRICA 


i. z, Phillip McLean, Vice Consul of the United States of America re 
in Edinburgh, Scotlznd, duly commissioned and qualified, do hereby c 
that 


"Re:?, SHEPHERD" 


siding 
ertify 


. whose signature and official seal are, respectively, sudseribed and affixod 
.to the annexed certificate, was on the date of Signing thereof a “otarv 
Public practising at Penrith, Cumberland, Eneland duly 
authorized to verform notarial acts, duly appointed and qualified to whose 
‘fficial acte 


faith and credit are due; and that I have compared the 
ignature of the said 


"R.“!. SHEPHERD" 


e 


\ 
\ 
‘ 


‘ the annexed certificate with a specimen of his signature filed in this 
Ysulate; that I believe his signature to be genuine; that I have compared 
: impression of the seal affixed thereto with a specimen tneveof filed 
this Consulate and that I believe the impression of the seal upon the 
| original annexed certificate to be genuine, 


IN WITHESS WHEREOF I havo 
hereunto set my hand and 

Seal of the Consular Service 
of the United States of 
America at Edinburgh, Scotland 
i th day off av 

ear of gur Lord one 
thoulsand pine nur Seba 
ixt} 


f the United 
States of america at 
Sdinburgh, Scotland. 


aty 12, 1806 


1 inv Sieriiny Ulin Collection 
Laat cui Street 


iow tork, 2. ¥., 10916 


Ne tics. Len et . oe o 
kee sonofthe Chel: = L.tortainwcut Filmg 
Walior it age e orlo) 


~~ 


‘a 


Att: Kir, Paul Killiam, Prezident 
Dear Mr. Killiam: : 


rg o. 


.. a 
Please be advised that I have before me an Assignment, 
dated May 6, 1965, froi-. the only surviving child of Edith M. Hall, Cecil 
Winstanley Hull to Raymond Rohauer, of Cecil Hull's right, title and 
interest in and to the Motion Picture and Television rights of every kind 
and character throughout the world and in all languages, ina certain 
literary and/or dramatic property entitled ''Sons of the Sneik' by Ldith 
M. Hull of the original copyrigat, such copyright having been renewed in 
the name of Cecil Winstanley H@ll on May 22, 1952, under Entry #K95176, 
and thet such assignment includes ‘any and all rights (if any), which ¢22 un- 
dersignec n.ay own in a certain motion picture photoplay entitled "Sous 
of the Sheik', starring Rudolph Valentino, which was copyrighted by Feature 
Productions, Inc. on August 24, 1926, under entry #L123046, including all 
of the undersigned's right (if any) to remake said motion picture. "’ 


This assignment was regisiered in the Copyright Office 
of the United States of America, in Volume 1206, Page 249, on May li, 
1965. 


Mr. Fulton Brylawski, Esq., of Washington, D, C., has 
advised us that no one can license or axhibit the motion picture ‘Sons 
of the Sheik'' without a license to use the basic property from Raymond 
Rohauer. Our investigation of the facts leads us to the conclusion that Mr. 
Brylawski's opinion is correct. 


Very truly yours, 


PDO:;ir Paul D. O'Brien 
cc: Raymond Rohauer 


Max H. Ga.Frunr 


COUNSELOR AT LAW 


COLUMBUS 58-1118 


165 WEST 46TH STREET 
NEW YORK. N. Y. 100326 


July 12, 1971 


National Educational Television 
10 Columbus Circle 
New York, New York 10019 


Re: ROHAUER v. NET 
Gentlemen; 


I represent Mr. Raymond Rohauer who is the owner of the copyright 
of the literary work entitled "Sons of The Sheik," on which the 
photoplay "The Son of The Sheik" is based. This copyright has 
been renewed in the United States and is fully protected under 
the Bern Convention throughout the world. 


I note an advertisement that you will televise the photoplay 

"The Son of The Sheik: on Tuesday, July 13, 1971. Any televising 
or any exhibition in any form whatsoever or through any media 
shall be a copyright infringement in which your entire network 
will be held léabie. 


I hereby notify you to cease and desist from any use of this 
photoplay without the written consent of my client. 


Will you please advise me who licensed the above photoplay, and 
with what authority you are televising same. 


Very ae ee 


hay Mat Mba ly 


0 


vt. Bowery ©; T 
Eel 72, TR 


i 


July 16, 1971 


Max H. Galfunt, Esq. 
165 West 46th Street 
New York, New York 


RE: THIEF OF BAGHDAD and 
SON OF THE SHIEK 


Dear Mr. Galfunt: 


We are in receipt of your letters dated July 12 and 
July 13 regarding alleged claims in connection with 
the two films referred to above. 


Please be advised that WNET obtained license to 
broadcast the films referred to above from Killiam 
Shows, Inc. Pursuant to this license agreement, 
Killiam Shows, Inc. warranted and represented that 
they had all rizhts necessary to grant WNET noncommer- 
cial broadcast rights and specifically agreed to 
indemnify WNET against any clains arising from our 
broadcast. 


Very evaly YOUES 


Stephen A. Glauber 
SAG: aa General Counsel 


o 


cc; The Bowery Savings Bank 
Killian Shows, Inc. 


4 
a HM 
SCHWARTZ, MERMELSTEIN, BURNS, LESSER & JACOBY 


4-12-10 44 
445 PARK AVENUE NEW YORK 10022 


MILTON ©. MERMELSTEIN (212) 980-3200 NATHAN BURKAN 
ARTHUR W. SCHWARTZ 1900-10468: 
ARNOLD |. BURNS 

STAMUZY T. LESSER SCHWARTZ & FROHLICH 
HERBERT P. JACOBY Nese; te7a) 
MORTIMER N. FELSINGER 

STANLEY GARRETT CAGLE “MERMLAWS” 
EVERETT A. FROHLICH 

ERWIN CHEROVSKY 

STUART G. SCHWARTZ 

SHEL.OON W. HALPERN 

MICHAEL 8. FAWER October 6 ’ 1971 

JOMN L. AMABILE 

HARVEY FRANK 

HERBERT F. FISHER 

LAWRENCE C.a18B88 

JEFFREY A. MOROSS 


Educational Broadcasting Corporation 
304 West 58th Street 
New York, New York 10019 


Attention: Stephen A. Glauber, Esq. 


Re: Rohauer, et ano vs. 
Killiam Shows, Inc. et al 


("The Son of the Sheik") 


Gentlemen: 


The above entitled action, in which it is alleged 
that any exhibition in the United States of the motion 
picture "The Son of the Sheik" is an infringement of the 
renewal copyright for the book on which that motion picture 
was based, is now pending in the United States District Court 
for the Southern District of New York, and service of the 
summons and complaint has been made upon you. 


According to trade publications such as TV Guide, 
you have scheduled a further exhibition of the subject motion 
picture for Monday, October 11 and a repeat showing on October 
16. A telephone call made by the undersigned to your counsel 
has confirmed that it is your intention to proceed with such 
exhibitions notwithstanding the pending lawsuit. 


While it is my understanding that the showing of the 
picture "The Son of the Sheik" which took place over the facil- 
ities of Channel 13 last July occurred after receipt of notice 
of its infringing character, there certainly could be no 
doubt that the contemplated showings on October 11 and October 
16 will be willful and intentional violations of the rights of 
the plaintiffs in the subject action should they prevail upon 
the trial thereof. . 


SCHWARTZ, MERMELSTEIN, BURNS, LESSER & JACOBY October 6, 1971 


This letter is to put you on formal notice of 
the fact that you will be proceeding with all such showings 
at your own risk and that all of the rights of the plaintiffs 
to seek redress for the same are expressly reserved. 


Very truly yours, 


i 
Afates ve 


Herbert P. Jacoby 


HPJ :mmc 


Cadwalader, Wickersham & Taft 

One Wall Street 

New York, New York 10005 

Attention: Jacquelin A. Swords, Esq. 


Ske oacl Certificate (17 UEC, 2)5) 


CERTIFICATE OF REGISTRATION 
OF A CLAIM 70 THE RENEWAL OF A COPYRIGHT 


REGIGTRATION NO, 


R 127185 


Tus Js To Certiry that the following statements for the 
work herein named have been made a part of the records of the 
Copyright Office. In witness whereof the scal of tlic Copyright 


ONiice is hereto ailixed. - 
AA. : bi te 


* ; legister of Copyrights 
vets States e Amira 


« - 


rm 
c os Ce “he 
1... NAME OF CLAIMANT OR CLAIMANTS OF THE RENEWAL COPYRIGHT; U¥ANGNN. 
(a) ARTCINEMA ASSOCIATES INC T29 Seventh Avenue, New York. N. 2. 


° 
eet nne  eaee f 


{ere} (Address) in 
- dlaiming as Proprietor of copyright in a work made for hire." 
(Bee inetructions on pase 2a) . 


ie (Address) 
claiming as Sie een eae 


(0) 


ae erent ene 
(Address) 


claiming as tg ee, 
2% Couptere Tinuz or Worx _____"THE SON OF THE SHETK" , 


meee a ot cen rene ereeeinenneettitncns<iterineeeene_aenetseunns 
(Including specific instrumentation in the case of musle) 


a 


io 


| 
| 
| 


re 


8, NAMES OF ALL AUTHORS oF RENEWABLE MATTER: 


4. FACTS OF ORIGINAL REGISTRATION: oo. 
Original registration number. CLAss 2 xxe, No. 23046 
If registered as published ____ August 24, 1926 


(Give date of publication) 
If registered as unpublished 


. (Give date) 
Original copyright claimant —_... Feature Productions, Inc. 


"9 | (Ware af clalmant tu etlgind wctiniaal 
6. SEND CentiFicatE To: (If refund or other communications DATES OF RECEIPT IN COPYmIGHT OFsicE | 


are to bo sent to another person, give his t.ame in space 6.) APPLICATION 


MAR 18 1 
Name..O'Bricn, Driscoi & Raftery __—«: MAR: 18 1954 
Address ... 152 West 42nd Strect : 


ii ic LE na AEhih Deo 


Ae fae es aa = ee 


sips sight Gi ma fe Wnited S&S Stakes er Bir 


THE LIBRARY OF CONGRESS 
WASHINGTON 
THIS 1S TO CERTIFY THAT THE ATTACHED INSTRUMENT WAS RECORDED IN 
THE COPYRIGHT OFFICE RECORDS OF ASSIGNMENTS AND RELATED DOCUMENTS 
ON THE DATE AND IN THE PLACE SHOWN BELOW. 


IN TESTIMONY W'HEREOF THE SEAL OF THIS OFFICE IS AFFIXED HERETO. 


BREOiIMTER OF CUrIRiGuTs 


fo Sis 
tly 
bi: 
6 


; anrdMAAag, 


Date of Recordation Nae oe 
: 10May68 s > 
re rages SEAL a 
305 243 -2h9 < - 8 
, L y a 


TIFICATION A (AUG, 1966 20,000) ru. ne ee 
wey 


reen se oT 


WITH FolLLowIuGe E16HT (8) PAGES 


1905 OD e243 fovse 

et 
THIS AGREEMENT made and entered into this 14th 

day of September, 1961, by and between ART CINEMA ASSOCIATES, INC., 
MRS. EMIL JENSEN, care of O'Brien, Driscoll & Raftery, Esqs,, | 
152 West 4end Street, New York, New York, and WALTON & CO., fe 
care of Shearman & Sterling, Esqs., 20 Exchange Place, New Ycrk, ! 
New York (hereinafter referred to as "SELLERS") and GREGSTAN 
ENTERPRISES, INC, care of Theodore R. Kupferman, Esq., 500 Fifth | 


Avenue, New York 36, New York (hereinafter referred to as — 


WHEREAS, the Sellers are the sole owners of all the 
right, title and interest in the moticn pictures set forth in 


) 
| 
| 
| 


Schedule "A" attached hereto sealed referred to as "FILMS") | 
and certain ‘rights in the stories and literary property set forth 
in Schedule "B" (hereinafter referred to as "LITERARY PROPERTY"), 
Sa | 
ot 
WHEREAS, pursuant to an agreement dated September 30, 


| 


1953, as amended , Art Cinema Associates, Inc. licensed certain | 
rights in said Filmes and Literary Property to Milton M. Gettinger ; 


and Kenneth Hyman fhaveteatece referred to as "TICENSEES"),_ and 
WHEREAS, Sellers have curtain claims and causes of 


action against Licensees and other persons, firms and ial esaa uaa 


in connection therewith and by reason of the aforesaid agreement 


or otherwise, 7 


NOW, THEREFORE, in consideration of the premises 
and the respective covenants and conditions hereinafter set forth, 


the parties hereto agree as follows: 
H 


4. The Sellers do hepeby sell, assign and trans- | 
fer to the ‘Sages all of their right, title ana interest in and 
to the Films set forth in Schedule "A" and the iitare ny Property 


set forth in Schedule "B", and in any ‘version or versions there- 


. ae 
of, and in and to all copyrights, both common law and statutory, 


renewal copyrights and all rights of any kind including all 


rights in the titles of said Films and all rights in the negatives 


and prints thereof, in the United States and throughout the world, 
including all claims and causes of action of any kind with respect’ 
thereto against any person, firm or corporation which have accrued. 


H 
prior to the date hereof at any time or which ae hereafter accrue |, 


2 The Sellers further covenant and agree to exe- 


cute any additional documents, instruments or Papers confirmatory 


of the assignment and the rights transferred, 


3. The Sellers warrant and represent that they have! 


the right to make this agreement and to convey the rights provided' 
for in this agreement. : 


¢ 


4, The Sellers agree to cooperate fully with the 


Buyer and to use their best efforts to secure to the Buyer the 


full rights sold, assigned and transferred hereunder. 


5. The Sellers will turn over to Buyer all files 
in their possession with reference to the Films and the Literary 
Property including, but not limited to press books and documents 
of title and ownership. All contracts and correspondence with 
Licensees or their agents, attorneys and assignees or sub-licensees 


shall also be delivered to Buyer. 


6. In full payment for the oe transferred here- 


under, Sellers shall receive - 


e 


(a) Two thousand (42,000.00) Dollars for each 


one of the films set forth in Schedule "A" (except for "Son of 


the “Sheik')) that is actually used in a television film series en- 
titlea "Silents Please"; and 


(b) Fifty (50%) percent of all net sums ac- 


tually received by Buyer from any other source involving the 
Films or Literary Property, including any claim or causes of 


action arising thereunder or arising prior to this agreement. 


7. As an advance against the sums due under 
paragraph "6 (a) or (b)", Sellers shall receive Five thousand 
($5,000.00) Dollars on the signing of this agreement, receipt 
of which is hereby acknowledged, and Five thousand ($5,000.00) 
Dollars on October 16, 1962 and Five thousand ($5, 000, 00) 
Dollars on October 16, 1963. 
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If any payments are made prior to the time ad- 


vances are due, then such payments shall be a credit toward the 


16, = 


* 


payments or any part thereof due on byiones 16, 1962 and October | 
8. Accountings together with payments due here- 
under shall be made in 1962 and 1963 on a semi-annual basis, and ! 


' thereafter, at the Buyer's option, either semi-annually or with- 
in three months after amounts in excess of One thousand ($1,000.00) 
Dollars are due, to the date of the accounting, but in no event 


« 


shall there be less than one a year. 


o. Buyer will keep full and accurate books and 
records of its operations with respect to the Films and Literary 
Property consistent with sound business and accounting practices, | 


in such form and in such detail as to enable the payments to be 


yearly inspection of such books and records by an accounting 
firm chosen by Sellers, as an independent auditor, who will re- 


port to the Sellers, with a copy of such report to be given by 


made to Sellers hereunder to be detemstned, ‘Buyer will permit | 


the Sellers'to the Buyer. Such inspection shall be at reasonable, 
times during the business day, at the office of the Buyer. | 
the accounting firm chosen by. Sellers also works for a competitor, 


of Buyer then it must be a National accounting firm, | 


16, In the event of a material default by Buyer 
in complying with the terms of paragraph "6", "7" ana "8" hereunder, 
then the Sellers shall have the right to terminate this agreement ! 
as follows: The Sellers shall first give buyer sixty (60) days! 
notice by registered mail of the default or defaults involved, 
and in the event of the failure of Buyer curing that period either’ 
(a) to remedy the default, or (b) to commence an action in the 
courts of the State of New York, New York County, to determine the 
validity of its action or inaction, then the Sellers shall have 
the right to terminate this agreement i eicsiahia tel by — 


° 


mail notice we that effect. 


A waiver = Selede of one or more defaults nei 


not com a waiver of a subsequent default. 


For the purpose of the court action referred to 
above, registered mail notice to Sellers care of their attorneys, 
-Q'Brien, Driscoll & Raftery and Shearman & ne shall be the 


equivalent of and in pinee of personal service, 


11. Buyer agrees to take steps to enforce the rights, 
both past and present, of Sellers in the agreement of September 


30, 1953 as amended. 


12. | Nothing herein contained will constitute a 


partnership or a joint venture by the parties hereto, or con- 


stitute any part the agent of the other. 


IN WITNESS WHEREOF, the parties hereto have here- 
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unto set their hands and seals the day and year first above 


written. 


ART CINEMA ASSOCIATES, INC, 


by Gy, oan ss 


Dr. fn f Jehu 
rs. Emil Jensen, indivicually 
and on behalf of the Estate 
of Emil Jensen 
= . 3 eee 


WALTON & CO., INC;3* Ny 


Paes 


7 oe 
ss * pte 


Y/¢ 
~ fl 
Vavaasan® 


‘a, 


GREGSTAN ENTERPRISES, INC. 
oe 


% 
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13 PICTURES 


Recorded in Copyright Office on April 30, 1937. 


TITLE BOOK NO. PAGES 
LOTTERY BRIDE 373 38-39 
THE BAD ONE a1 42-43 
CORSAIR a3 52-53 
DuBARRY . 54-55 
REACHING FOR THE MOON 373 26-27 
INDISCREET : 373 6-7 
PUTTIN ON THE RITZ | 20-31 
ABRAHAM LINCOLN 373 | 36-37 
/ BE YOURSELF. 373 46.47 
/ NEW YORK NIGHTS: : : 2-3 
~ SUN OF THE SHIEK a 


BIG HOUSE FOR GIRLS (SILVER LINING) August 14/31 - L.P. 3011 | 


Seren TR 


ARTCIiao | 


THE MIDNIGHT KING ~ Albin Michel 
HIS FIRST COMMAND John Farrow 
THE BRONZE COLLAR John Frederick 
THE FUGITIVE Max Brend 


BLIND RAFTERY Donn Byrne 
conte 


Cont ‘oO 


KEY TO PARADIS" 
‘SEA DOGS 
| HE SON OF THE SHIEK 


THE GARDEN OF EDEN 

REVENGE (THE BEARTAMERS 
DAUGHTER) 

EYES OF YOUTH (SUNYA) 


THE BATTLE OF THE SEXES 
THE TEMPEST 
THE LOTTERY BRIDE 


THE BAD ONE 
CORSATIR 


DuBARRY 

REACHING FOR THE MOON 
INDISCREET 

PUTTIN! ON THE RITZ 
ABRAHAM LINCOLN 

{THE CHAMP (BE YOURSELF) 


TIN PAN ALLEY (NEW YORK 
NIGHTS) 


BIG HOUSE FOR GIRLS 
(THE SILVER LINING) 


C.Gardiner Sullivan x 


--Ralph Spence | ‘y 


music added 
Silent negative 
in existence 


Edith M. Hull 


Rudoivh Bernauer silent negative; 
Rudolph Oestricher in existence 


Konrad Bercovici " 


Charles Guernon 
Max Marchin 


Daniel Carson Goodman 
C.Gardiner Sullivan 


Sound negative 


Herbert Stothart 
! in existence 


" 


Howard Emmett Rogers 


(Liberty Magazine) 
Walter Green 


Play by David Belasco 
Edmund Goulding 

De Sylva Brown Henderson " 
John Consadine, Jr. 

Stephen Vincent Benet 


Joseph Jackson 


Hugh Stanislaus Stange 


Hal Conklin 


DEFENDANT'S EmuBiT “Co” 
PLUS NEXT SEVEN PAGES 


LIEFENDAN'E, 


The British 
Film Institute 


81 Dean Street, London wiv 6AA 


Telephone 01-437 4355 
Telegcams/Cables: Brifilinst London w1 
Tclex 27624 


Chairman: iZenis Forman 
Director: Keith Lucas 
Deputy Director: Alan Hill 
Secretary: Vernon Saunders 
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JOYNSON-HICKS & CO. 


L 
INCORPORATING WIGAN & CO ENNOX HOUSE, 
SOLICITORS. 
ed NORFOLK StReEr_ StRaw 
vO HASLAM Gc. CLeveriy 
G A BERNHARD JH MAX-MULLER 
¢C C WALKER ROSINA HARRIS 
© 8 LONODEN O.F oaK.ey LONDON, WC2R eHL 
THE HON C W JOTNSON HICKS CO FRASER ALBO ar - 
tan GOW RA Ww. CLUS ii WETTEAN MOUSE. 56 O'NOWALA ROAD. cRoroONn 
4.1.6. DILLON PLEASE QUOTE TELEPHONE 01-006 «024 
CONSULTANT vty F ri L 
PP cess OUR RErerence A/V YOUR Rererence PJS/CE 


16th November, 1970. 


Dear Mr. Strick, 


"Son of the Sheik", 


I write to confirm our telephone conversation on 
Thursday last week. I confirm that Mr. Rohauer is willi:z. 
to allow the "Son of the Sheik" screening at Sh2ffield on 
January 8th next, upon the same conditions as hitherto:- 


8 


1. 25% of the takings. 


2. The showing of the following notice in all publicity, 
programme notes, posters, etc. 


"By special arrangement with Raymond Rohauer, 
copyright owner", 


AS mentioned to you, it is also a condition of 
Mr. Rohauer's consent that the B.F.I. will make a 35mm. dupe 
negative from the print in their possession, together with a 


35mm. release print, both of these to be at the cost of 
Mr. Rohauer. 


I should be grateful if you would kindly confirm to 
me in writing your verbal confirmation over the ‘phone, 


I should be grateful if you could pass on the contents 
of this to Mr. Heath as I have been dealing with him up to 


this stage. 


Finally, I look forward to hearing from you with the 
details of the Lancaster showing. 


Yours sincerely, 


Philip Strick, Esq., 
The British Film Institute, 
‘81 Dean Street, 

London, W1V 6AA. 


@ January 1971 


lire Asil, Lowie, 
Joynsonellicks & Coe, 
Lennox Houso, 
Norfolk Stroet, 
Strand. 


Dear ilr, Lowis, 


SOT OF PA GI Tic 
eeNien 


reg 
This io to confira thatgthe Dom neative ond print of tl.is cubject 
has now been poupleted by us on your behalf and wo await your 
inotructions as to whoro you would liko it dolivorod, 


Yours sinceroly, 


" Philip Strick 
lead of Fila Distribution 


DELIVERY NOTIFICATION ORDER 
RN VER 


To: Mr. Philip Strick 
From: Distribution Department 6th January, 1971. 
ORDER NO TITLE AND DESCRIPTION DELIVERED BY 


SON OF THE SHEIK 


1 x 35mm BAY Mute F.G.Dupe Negative Brent Laboratories 
1 x 35mm B/W Mute Print Ltd. 


PLEASE STATE ACTION REQUIRED AND. RETURN TO DISTRIBUTION DLTEs 


ORDER COMPLETE 


4h A 


ot tpetee etbie 
@ Cases) 


JKOYNSON-HICKS & CO. 
INCORPORATING WIGAN @ CO. 
SOLICITORS. 

THE VISCOUNT BRENTFORD 


J. 0. HASLAM O.c CLEVERLY 
GO. 4. BERNHARD JH. MAX MULLER 


€& C WALKER ROSINA HARRIS SS 
B 6 Losooen oF OAKLEY LONDON, W.C.2. 
THE HOM.C.W JOYNSON-HICKS €. G FRASER ALSO aT - 
tam QOW Rw ews WETTERN HOUSE, BO OINGWALL ROAD, CROYDON 
TELEPHONE 01-686 403) 
CONSULTANT PLEAee OUOle 


A.M. REES ACYNOLDS, CRE. OUR REFERENCE A/AML YOUR REFERENCE pis/jj 


LENNOX HOUSE, 


NORFOLK STREET STRAN 
ENVRANCE IN HOWARD ST., 


6th May, 1970. 


Dear Sirs, 


"Son of the Sheik", 


We thank you for your letter of the 20th April. We 
must repeat our request for details of the basis upon which 
the public were admitted to showings of the film at Bristol. 
AS you are aware, even if the film was only shown to members 
of the Film Society, and even if no charge was made for 
admission, there has still been a public performance which 
infringes our Clients' copyright. We must ask you to 
provide copies of the receipts from the Bristol showing. 


Turning from the above particular infringement to the 
general matter of our Clients' copyright in "Son of the 
Sheik", we are most concerned at the prospects of future 
infringements and we must ask for your categorical 
assurance that future showings of the film will not be 
allowed without contacting us for licence beforehand. 


We must also ask by what right you hold the print or 
prints of "Son of the Sheik" and from what source you 
obtained taese. 


Yours faithfully, 


ron Mis WC. 
a 


Ti.e British Film Institute, 
81 Dean Street, 
London, W1V 6AA. 


“Attn.: Philip Strick, Esq. 


i. oo 
BUBaen SiestuondenWi FILM ORDER 
01-437 4355 : ———— 

No = 6095 
~~. Srent Lebowserios Lides i. 
ierth Circular loca, Cricilewccd, foe) dlr 
Please supply e ee : 


eroa 55a mound print SON CF Wao SL 
bofng provided by us 


le Cno x 35:22 dupe negative (sito) 


2 Cne x 35ra print (silent) fron the dupe nesotive 


Tloase supply on 35 cores and in eang 
“Transcript of the above: 


From 35mm sound print SON OF THE SHEIK 
being provided by us 


1. One x 35mm dupe negative (silent) 
2. One x 35mm print (silent) from the dupe negative 


Please supply on 35mm cores and in cans. 


Deliverto iz. Toixbrothor, 42/43 Lower Jiarsh, Se: 24. 


Enquiriesto  Tail4p Strick, 437-4355 


-“ 


invoices to : : oe 
please quote Order Number on F¥inanoo Cfficer, MT 
invoices and in all communicetions : 


A 


Signature.............. Stele sss fee ee ee RIB Cee 


cee tense etetntenee etenn nerennctnnnncnineirininte me tne 


: INVOICE INSTRUCTIONS Goods Received Budget Number 
‘ . 
6 date... ; 3 il, | 
Treinvoico ct cost eonec.... 


plus 20,5 tos 


Cleared to Accounts Estimated Cost 


Jeynsene=liicka & Coe, 
Janne Houre, dale. 5 [LITE 


ona Aanaa 


FILM CONSIGNMENT NOTE 
INSTITUTE 


FROM: Per (8 os Cs ET ae (Department) Blues With goods (Return to 6 
Pink: To driver/receptionist 


at: Ceoeseereeeseseeseeseseesee (Address) Yellow: Kept by sender 


Ix 3 


ae ange ee : 


DETAILS OF FILMS/GOODS (Delete as appropriate) 


DELIVER TO: MR RAYMOND. Soope as Ose a 


COLLECTED BY JOYNSON-HICKS & CO. 


Ceeeeeoceeecereeseesenvoeseereesee 


DATE RECEIVED: 
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CCRC CHCESHSEEOHREEELEEEEBEOS 


IN THE UNITED STATES DISTRICT COURT Ht { j gy 7 
tens Ld 


SOUTHERN DISTRICT OF IOWA 


DAVENPORT DIVISION 
FEB 7 - 1974 


P & LG ade Ge 
: ee CUNY : 
ERK, U.S. Disseen 


ta) 


RAYMOND ROHAUER and 
CECIL W. HULL, 


Plaintiffs, 
CIVIL NO. 72-25-D 
Vs. 
ORDER DISMISSING COMPLAINT 
THE EASTIN-PHELAN CORPORATION, 


cee TP ee Meet er ee Me To 


Defendant. 


Pursuant to Order of Court all matters pending in the above 

entitled cause came on for hearing at 4:30 p.m. January 30, 1974 in 

the U.S. Court House in Davenport, Iowa. The most important matters 
pending were defendant's motion for sanctions under Federal Rule of 
Civil Procedure 37 against Rohauer and the Order of this Court direct~ 
ing plaintiff Rohauer to show cause "why this action should not be dis- 
missed with prejudice, and to show cause why this court should not cite 
him for contempt for disregarding the orders previously filed”. in 


dant appeared by its attorneys Ira J. Melaas, Jr. and James Gordon. 


4" 


Neither Mr. Rohauer nor his attorney Dudley C. Lowry appeared. Mr. Donald 


Doyle appeared for Mr. Lowry in response to a call from Mr. Lowry'’s 


secretaty the previous day. He was unfamiliar with the file and the 


circumstances and had not had the opportunity to discuss the case with 


Mr. Lowry. Because of the extreme sanction this Court intends to 


impose upon Mr. Rohauer, the Court's experience with this plaintiff 
should be fully presented in explmatinn of such action. 


This complaint alleging infringement of certain copyrights ; 


aa 


and praying for damages and injunctive relief was filed April 26, 1972. 
On July 6, 1972 defendant filed a motion to continue and stay proceedings 
pending the outcome of a similar case pending in the Southern District 
of New York. Plaintiff resisted this moti:un which was denied because 

it appeared the New York case would have =o binding effect upon the 


parties to this case. 


On April 24, 1973 in response to defendant's motion, the 
Court ordered Mr. Rohauer to submit to deposition in the Southern 


District of Iowa. On May 31, 1973 the Court ordered Mr. Rohauer to 


answer certain questions he had refused to answer at the time his 


deposition was taken. 

As attempts to compleie Mr. Rohauer's deposition during the 
summer of 1973 were unsuccessful, the Court entered the following order 
on October 12, 1973. “IT IS HEREPY ORDERED that the deposition of 
Raymond Rohauer be taken Nove.ter 72, 1973 at 9:30 aom. in the offices 
of the defendant Eastin-Phelan's counsel, unless counsel prior to 
that time have agreed upon a different date." On October 2%, 1973 


Rohauer filed a motion to extend tine to continue the depesitisi, 


hO A 


because of the New York trial. He further stated at that time that 
the New York case "should be dispositive” of this case. This was 
contrary to the position taken by plaintiff in July of 1972. 

The Court sustained this motion and changed the date tor Mr. 
euhecner* ts deposition to November 10, 1973. By agreement of counsel 
the deposition was reset for November 17, 1973. On November 13, 1973 
Rohaue~'s counsel wrote defendant's counsel requesting an extension of 


the time for taking the deposition to November 21, 1973. As defense 


‘counsel was not available on that date the request was denied. 


As Mr. Rohauer did not appear for the completion of his 
deposition on November 17, 1973, defendant on November 49, 1973 refrowed 
its motion for sanctions under Rule 37. Resistance was © led November 
29, 1973 claiming that Mr. Rohauer had made himself available for 
deposition November 21 or 23, 1973 and that defendant's counsel should 
have been able to complete the deposition at that time because "there 
appears to be oniy apbroximately 5 or 6 questinns which the defendant's 
counsel wished Raymond Rohauer to enlarge on in his answer and that 
since they are minor questions it would have tisxen perhaps 15 to 20 


minutes”. 


On December 3, 1973 the Court entered the following order: 


This matter is before the Court on a motion for sanctions 
under Rule 37 Federal Rules of Civil Procedure filed by the 
defendant Eastin~Phelan against plaintiff Raymond Rohauer. 


2 
Poe 


Bap 


Plaintiff Rohauer has been the subject of several court 
orders in recent months. All have stemmed from his apparent 
refusal to be deposed in this matter by defendant. On Novem- 
ber 2, this Court entered an order directing the plaintiff 
to appear in defendant counsel's office for the purpose of 

a deposition on November 10. That date was postponed on 
mutual agreement of counsel until November 17, at which 

time plaintiff Rohauer did not appear. 


In its motion for sanctions, defendant Eastin-Phelan 
seeks to have the Court dismiss the action. The Court is 
of the opinion that a dismissal at this point might be 
premature, and therefore would order the plaintiff and nis 
counsel to show cause why tl is action should not be dismissed 
and why a contempt citation tor violation of the Court's 
YS Order should not issue against plaintiff Raymond Rohauer. 


THEREFORE IT IS ORDERED that the plaintiff Raymond 
Rohauer be given 10 days frou the date of this Order to 
§. show cause why this action shii'd not be dismissed with 
ya prejudice and to show cause why this Court should not 

cite him for contempt for disregarding the orders 
previously filed. 


On December 17, 1973 the Court received the following letter 
from Dudley C. Lowry, Mr. Rohauer’s attorney. 


I am in receipt of Order filed in the above cause on 
December 3, 1973 relative to motion for sanctions under 
Rule 37 Federal Rules of Civil Procedure, filed by the 
defendant Eastin-Phelan against the plaintiff, Raymond 
Rohauer. 


Please be advised that on November 29, 1973, I filed 
@ resistance to motion for sanctions under Rule 37 at the 
Clerk's Office in Davenport. I am assuming that the Order 
was sent prior to receiving a copy of the resistance, 
however, I enclose a copy of the resistance. 


SILA 


On January 9, 1974 the Court wrote the following letter 


to Mr. Lowry. 

Please excuse my delay in answering your letter of 
December 17, 1973. In response to your questinn contained 
in the letter, I was aware of your resistance to the motion 
filed by the defendant and considered it prior to filing 
my Order to Show Cause. 

In that regard I would note that your letter to me 
was dated beyond the 10 day limit I set in the Order. 
Yowever, I am going to consider your letter as response 
to the Order and set hearing on the Order to Show Cause 


for 4:30 p.m. January 30, 1974 in Davenport. An Order 
setting the hearing will be issued by the Clerk of Court 


The Order setting "all pending matters" for hearing January 
30, 1974 at 4:30 p.m. had been entered January 8, 1974. As previously 
indicated neither Mr. Rohauer nor Mr. Lowry appeared in response to 
that order or gave any indication to the Court that they could not 
or would not be present for such hearing. 

It was the Court's intention when Mr. Rohauer appeared in 
Court to give him the opportunity to purge himself of contempt by 
completing the Geposition. By Mr. Rohauer's counsel's own statements 
it should not have taken a great deal of time. Ordinarily a matter of 
this nature can be handled by the parties without any interference from 
the Court. The Court had no desire to impose more than minimum sanc- 
tions under Rule 37 if a deposition could have been completed at that 


time and the case moved along in an orderly fashion. 


52 A 


However, the failure of Rohauer and his attorney to appear 


before the hearing casts an entirely different light upon the matter. 

A hearing on an Order to Show Cause why the action should not be 
dismissed with prejudice and why Rohauer should not be punished for 
contempt can hardly be considered trivial. Rohauer's failure to appear 
or even indicate to the Court that it would be impossible for him to 
appear at that time graphically illustrates the utter disdain plain- 
tiff has displayed toward Orders of this Court. - 


In the Court's opinion all the circunstances surrounding 


this case including such flagrant disregard of crucial orders of this 

Court in addition to constituting contempt of the court justify and 

demand the imposition of the most severe sanctions permitted under 

Rule 37. - 
Although it is the conduct of plaintiff Rohauer that Pub 

sanction, the complaint reveals the other plaintiff, Cecil W. Hull, 

is only a nominal plaintiff. As it is alleged that she assigned 

all of her rights in the copyright to Rohauer a dismissal of the 


action will in no way prejudice her. 


IT IS THEREFORE ORDERED that the complaint filed in this 


matter is dismissed with prejudice at plaintiff Rohauer's casts. 
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IT IS FURTHER ORDERED at te counsel for defendant shall 
prepare and filz a statement of reasonable expenses, including attorney 
fees, caused by the failure of Rohauer to make discovery as ordered by 
tne Court. After an examination of such statement, the Court will 
enter an Order requiring Rohauer to pay such sum as appears to be 


reasonable and proper as part of the costs of this case. 


Signed this ( day of February, 1974, 


sf W. C. Stuart 
W. C. Stuart. U.S. District Judge 
Southern District of Iowa 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


eden mn 


RAYMOND ROBAUER and CEBCIL NW. KRULL, 
Plaintiffs, 
Ve 71 Civil 4133 


RILLIAM SHOWS, INC., PAUL KILLIAM, 
EDUCATIONAL BROADCASTING CORP., 
and the BOWERY SAVINGS BANK, 


Defendants. : 


-_—— ome www er ee ee Oe ow WH 


Before: 


HON. ARNOLD BAUMAN, 
District Judce 


New York, New York 
November 5, 1973 ~ 2:15 p.m. 


APPEARANCES 


SCHWARTZ, MERMELSTEIN, BURNS, LESSER & JACOBY, Esqs., 
Attorneys for Plaintiffs 
HERBERT P. JACOBY, Esq., 
of Counsel 


ABRAHAM.M. FUSS, Esqa., 
Attorney for Defendants Killiam Shows, Inc., 
Paul Killiam and Educational 
Broadcasting Corp. 
NICHOLAS A. D'ONOFRIO, Esq., 
Attorney for defendant Bowery a Bank 
ALEXANDER M. SELKIRK, Esq., 
of Counsel 


jwimg 

THE CLERK: Raymond Rohauer against Killiam 
Shows and others. 

Is the plaintiff ready to proceed? 

MR. JACOBY: Plaintiff ready. 

MR, "ey Defendants ready. 

MR. SELKIRK: Ready, your Honor. 

THE COURT: We will take five minutes. 

(Recess.) p 


WR. JACOBY: Judge Bauman, may I present my 


associate Mr. Robert Suggs. Mr. Sugqs is a graduate of 


Harvard Law School last June where he did some work in 


copyright law. He is now associated with mv firm and has 
helped me prepare this case for trial. And I ask your 
Honor's permission for him to sit at the counsel table. 

THE COURT: Welcome, Vir. Suggs. I hope you 
will soon be a member of the bar of the court. 

MR. FUSS: I would like your permission to have 
the defendant Mr. Killiam, who is a member of the Massa- 
chusetts bar, not of this bar, also sit with me at the 
counsel table. 

THE COURT: Yes, indead. 


’ 


MR. JACOBY: In view of the fact, your Honor, 


® 


that the parties to this case have entered into a stipula- 


tion of fact, I would assume that no opening statement is 


i 
a 
| 


“ le* is in 
iS 


- ’ 
fst: 
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required. 

THE COURT: No, I have read it. It is most 
interesting. 

MR. JACOBY: Yes. 

Incidentally, in connection with that statement 
of facts, which is designed to shorten this trial, I do 
think thet Mr. Fuss and Mr. Selkirk are to be commended 
for their association in making it possible. 

THE COURT: I commend all of them. You just 
saved the Court a certzin amount of time. 

MR. JACOBY: In view of the fact that substan- 
tially all of the facts in this oe have been agreed 
upon -- 

THE COURT: Excuse me. What reanins to be 
litigated? I understand the various questions of law to 
be presented, but what factuallv must I determine? 

MR. JACOBY: I think Mr. Fuss can answer that 
better than I. As far as I am concerned, everything has 
been agreed upon. \ 

MR. FUSS: From our point of view, vour Honor, 
we have subpcenaed two witnesses and ve would ilke to cail 
the plaintiff Roheuer and auestion him. The two other 

} are not availuble teday, your Honor. One is from 


the firm of Dedd Mead & Company, the successor to the 


jwiang 4 
publisher of the book, and the questions that we have for 
him are very brief. They relate to authorization, if any, 
with vespect to the renewal of a copyright. 

THE COURT" D a‘t worry about the amount of time. 
Just tell me what is in issue here. 

MR. FUSS: The issue with respect to that witness 
is whether or not there was an authorization to renew the 
copyright in the literary work here, and that is one of 
the questions. 


The other relates to the uses, if any, by the 


a ~ sa 
. . 
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plaintiff, Rohauer, up to date with respect to the motion 


| 


picture rather than the literary right. 


fee os 


And these are the only additional matters. 


TRE COURT: Does that go to your clean hands de- 


ete 


fense? 


a eet 


MR. FUSS: Yes. With respect to that we want | 


to call the plaintiff Rohauer. 


oe ee a eet 


THE COURT: All right. 


I dica't even think there were many facts in 


reiation to that very sei.ously disputed matter as I read 
nipulaticn and plaintiff's memorandun. 
However, go ahead. 
MR. SRCOBY: Your Honor, all that I <-- 


THE COURT; .'“ho vould you Like to cali? 


4wemg 5 

MR. JACOBY: I am not going to call anybody. I 
_am just going to read a few extracts from the deposition 
1 have taken in this case, your Honor. 

THE COURT: All right. 

MR. JACOBY:  Faretiy 7 would like to read from 
the deposition of the defendant Paul Killiam taken on Peb- 
ruary 29, 1972, commencing at page 9, line 24: 

"0 Mr. Killiam, are you familiar with a showing of 
the motion picture The Son of the Sheik which took place 
on July 13, 1971 over the facilities of Channel 13 in 
New York City? 


WA Yes. 


"Q Was that showing licensed by your company, 


Killiam Shows, Ine.? 
"A fee. 

Was that pursuant to a written license agreemen*? 

Yes. 

Do you have the license agreenent with vou? 

Yes. 

May I see it, sir? 

Yes." 

Thereupon the License agreement was marked for 
‘slentification. 


Tht COURT: For the July showing? 
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MR. JACOBY: Yes. And I would like at this 


time to offer that contract dated May 7, 1971 between 


Educational Broadcasting Corporation and Killiam Shows, Inc. 
as Plaintiff's Exhibit -- we have through J on the stipu- 
lation. 

THE COURT: Any objection? 

MR. FUSS: No objection, your Honor. 

THE COURT: Received. 

(Plaintiff's Fehibit 1 received in evidence.) 

MR. JACOBY: And I call your attention, your 
Honor, only at this time to that portion of this exhibit 
which is called Schedule A appearing at page 10, and to 
the page that. is two pages thereafter, but is unnumbered, 
in which the pictures being licensed are listed and to 
the fact that the second picture on the list is the pic- 
ture The Son of the Sheik. »° 

THE COURT: I ama arene believer in lawyers 
trying their own case any way they want, but the fact of 
the matter is that nobody disputes the thing was shown pur- 
suant to Mr. Killiam's license in July and then twice more 
in the fall. | 

MR. JACOBY: Yes. 

THE COURT: I mean, I don't regard that as a 


haavily controverted fact. Is it? 


MR. JACOBY: No, it isn't, sir. 
TNE COURT: All right. 
MR. JACOBY: Next, your Honor, I would like to 
read a few excerpts from the deposition of Hudson G. 
Stoddard, taken on April 12, 1972, commencing at page 3, 
line 23: 
"O Mr. Stoddard, by whom are you employed? 
"A By the Educational Broadcasting Corporation. 
“Q $$|.& In what capacity, sir? 
"A I wear two hats: one, I am vice president and 
secretary of the corporation; the other hat covers ny 
gecuiees ae vice president for development of WNET Channel 


is. 


"Q Is WNET Channel 13 owned and operated by Edu- 


cational Broadcasting Corporation? 
"A Yee." 
Next, at page 6, commencing on line 7: 


"“Q Mr. Stoddard, did the Bowery Savings Bank have 
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any relationship to this program? 

"A On the record now? 

"Q Yos. 

"A They underwrote the production costs of our 
presentation of the series in New York. 


"Q Was that pursuant to any contractual arrangement 
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between your company and Bowery Savings Bank? 

"A It was pursuant to an agreement xeached with them, 
yes. 

| "Q Is that agreement in writing? 

"A ‘There was correspondence between ourselves and 
Bowery consisting of an initial proposal by us and a letter 
of response by them. 


"9 That constitutes the arrangement between the two . 


"A That's correct." 

And at that point, sir, we marked for identifca- 
tion a letter dated April 26, 1971, written by one Elihu 
E. Harris, Associate Director, on the stationery of Edu- 
cational Broadcasting Corporation, addressed to Mr. John 
Larson, president of the Bowery Savings Bank, and an an- 
swer thereto dated May 4, 1971, on the stationery of the 
Bowery Savings Bank, written by one John M. Shea, addressed 
to Mr. Flihu E. Harris, at Educational Broadcasting Corpora- 
tion. 

I would like very much to offer these two letters 
as Exhibits 2 and ce 


MR. FUSS: No objection. 
MR. SELKIRK: No objection. 


THE COURT: Received. 
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(Plaintiff's Exhibits 2 and 3 received in 

evidence. ) : 

MR. JACOBY: Finally, your Honor, I would like 
to read some excerpts from the deposition of Mr. Shea, who 
is the gentleman who wrote Plaintiff's Exhibit 3. 

Commencing at page 4, line 8: 

incidentally, Mr. Shea has identified himself as 
the assistant vice president of the defendant Bowary Savings 
Bank. 

At line 8: 

"Q To your knowledge, did the Bowery Savings Bank 
have any relationship with the presentation commencing in 
July of 1971 of a program entitled The Silent Years that 
was shown over the facilities of Channel 13 in New York 
City? 

“A Yes, the Bowery had agreed to contribute in. 
underwriting to make the broadcast possible.” 

Then at page 10, lina 23: 

"Q In your letter of May 4th, which is Exhibit 5" -- 
and parenth«*ically is now Exhibit 3 on this trial -~ *you 
conclude by stating, ‘We look forwaxd to meeting with your 
staff at the earliest opportunity to work out details of the 
preavam,' 


"Were you present at any such meeting? 


>. 
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"A Yes, we defined the details of the program being. 
our coordination of our affort with that of the Channel, 


not insofar as working on the selection of films. And 


‘there were Subsequent meetings at which I and other menbers 


of the Bowery met with members of Edecational Televisioz to 


discuss our efforts and along with their efforts in getting 
the thing on the air. 


"Q Apart from furnishing the $75,000, what were your 
efforts to be? 


"A Our efforts would include helping to assis: in 


getting publicity in the financial and business press, in 


providing advertising Support to attract viewers, in pro- 
viding material about the ‘sories for distribution to de- 
positors, 

"Q And was a budget set aside for thig purpose by 
the bank? 

"A No, no budget was set aside.* 

And continuing oi page 14, line 25: 

"Q Tf you recall, can you tell me the form in which 
the Bowezy’s underwrting of this program was conveyed to 
the public on the television screen as the pictures were 
exhibited?" 

"Mr. Selkirk: Ix you know. 


*Q If you recall. 
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"A We were promised an opening and closing bill- 
board, as they described it, which would merely give the 
name of the bank, on Bowery Savings Bank, and there were 
some discussions of whether we shovld say we were in New 
York or not. I really don't recall ubaiiade we did or not. 

"But there was nothing else that we could say 
and this was the only visual thing that we prepared and 
submitted to the channel. All that would be done is that 
the commentator would say the series was brought to you 
through a grant through the Bowery Savings Bank. 

*Q But you received an opening and closing credit 
on the screen in which the name of the bank appeared? 

"A Yes, and a mention of the name of the bank, al- 
though there was no way in which to use that as a commer- 
cial message, since it is not a commercial channel. So 
there is no way of us saying anything more about ourselves 
than our name.” 


Next I would iike to read from page 12 at line 


“Q Are you the person who made the decisions for 


the bank as to what was going to be expended in the way of 


promotional material for this program? 
“A A promotional program was submitted by us with 


a budget attached, which was then approved at other 
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2 management levels of the bank. 
3j "Q And did you participate in the preparation of 
oj that submission? 
| "A Yes. 
6 | "Q Did that program envision and contemplate the 
; placing of paid advertisements in newspapers? 
8 "A Yes, it did. 
"| "Q And the preparation and placing of paid advertire- 
0; ments in the New York City Transit System and particularly 
in the buses? 
2i "A That's correct. 
sy "Q And did it contemplate the preparation and dis- 
om : semination of posters to persons who desired to obtain 


| the same at the bank premises, such posters containing 

16 | scenes or stilis from the pictures? 
"| “A That would be probably the biggest part of the 

entire program as contained in those three areas that you 

mentioned." 

a And finally from page 16, line 12: h 


at y "Q Was all the money that was expended in advertieing 


Se 


and promoting this program spent by Bowery Savings Bank 
or wa3 any part of it contributed by Educational Broadca 8*%:ing 
Company? 


; "A Ali the ads in which the Bowery's name was 


OP 
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mentioned were paid for entirely by the Bowery. There had 
been some discussion that the channel would run an ad at 


the beginning of the series which itself would pay for 


and mention our underwriting. This never ran, to my knowl 


edge, this ad. ‘ 
"9 So that the net result was that all of the ad- 
vertising and publicity was paid for by the bank? 
"A That's right. I would like to take that back. 
You used two different terms. You used ‘advertis'ng’ and 
"publicity. ‘ Advertising I would say yes, we did; and 
publicity. for the serial was handled ant paid for by them 
as well as press parties and other events.” 
MR. JACOBY: Finally, your Honer, I merely vant 
to direct your attention to Exhibit H attached to the 
stipulation of facts, being a letter from me to the Edu~ 
cational Broadcasting Corporation, dated October 6, 1971, 
dealing with the projested showing of October 11 and October 
16. | 
I want to call your attention to the fact that a 
copy of that letter was forwarded to the firm of Cadwalader, 
Wickersham & Taft. 
I just want to be sure, your Honor, that the file 
shows that as of that date the firm of Cadwalader, Wickersham 


& Taft had appeared in this action on behalf of the Bowery 
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Savings Bank and were substituted out in favor of the 


present attorney Coppola & D'Onofrio on October 21, i971. 


I don't know whether this stipulatfon is in the 


THE COURT: You may hand it up now. 

Mark it as an exhibit. 

(Plaintiff's Exhibit 4 marked for identification.) 

MR. JACOBY: May I offer it? 

THE COURT: I taka it you have no objection 
to that being received in evidence. 

‘(Plaintiff's Exhibit 4 received in evidence.) 

MR. JACOBY: Plaintiff rests, your Honor. 

MR. FUSS: If your Honor please, I assume that 
the exhibits annexed to the stipulation are in evidence. 
If not, I would have the stipulation and the exhibits put 
into evidence. 

THE COURT: I think it ought to be marked in 
evidence as a matter of fact, yes. 

(Defendant Killiam Exhibit A received in evi- 

dence. ) 

MR. FUSS: Would you mark this as Defendant's 
Exhibit : 

(Defendant Killiam's Exhibit B marked for 


identification.) 
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MR. FUSS: In accordance with the stipulation, 
Paragraph 29, we are offering into evidence Defendant 
Exhibit B which is an assignment from Greystan Enterprises 
to Killiam Shows, Inc., which I have shown to Mr. Jacoby 
and he has indicated he has no objection. 

MR. JACOBY; I have no objection. 

THE CouRT: ‘We are going to talk about at the 


end of this presentation some time, gentlemen, what you are 


going to furnish to my chambers in the way of these ex- 


hibits and findings and conclusions and that kind of thing. 

Is anybody ordering the a of this proceed- 
ing? 

MR. JACOBY: Not yet, but if your Honor feels 
he needs it, I would be happy to do sco. 

THE COURT: I am beginning to think j?: would be 
useful since so much is incorporated by reading in and 
that kind of thing. 

Would you do that, sir? 

MR. JACOBY: Yes. 

THE COURT: Thank you. 

(Defendant Killiam's Exhibit B received in evi- 

dence,) 


MR. FUSS: I now call the plaintiff, Raymond 


Rohauer. 
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RAYMOND , ROHATUER, called as a witness 
by Defendant Killiam Showa, Ino., having been first 
duly sworn, testified as follows: 
DIRZCT EXAMINATION 
SY MR. FUSS: 
Q Mr. Rohauer, what is your business? 
Film distribution. 
How long have you been in that business? 
About fifteen years. 
Do you maintan an offiga? 
Rot at the present time. 
When did you last maintain an office? 


No, I said I don't have an office at the present 


I asked you when you last maintained an office. 
I didn't have an office. 
Q Approximately ‘ow many films do you have an inter- 
est in? 
A Several hundred. 
Q Do you have a copyright iterate in several 
hundred films? 
A Yes. 


Q Do you keep records with respect to those films? 


A Yas. 


7O A 
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Q ‘Where do you keep those records? 
A In my files, or in the files of the various 


attorneys I use. 


Q Where do you keep your £1les? 

A At 308 West 58th Street, Naw York. 

Q Is that your residence? 

A Yes. 

Q Do you keep account hook with respect to what 
these films that you have an interest in do? 

A My accountant does. 

Q You don't keep any books with respect to the ac- 
tivities of these films? 

A Ne, my accountant does. 

Q And do you have an interest in the motion pic- 


3 


ture The Son of the Sheik? 


A I have an interest in tio literary work. 
Q Is that interest derived through an assignment 
which is Exhibit D attached to the stipulation? 


A Yes. 


Q Do you have any other basis for having an interest 


in the literary right of The Son of the Sheik? 


A No. 
os Q Or in the motion picture Son uf the Sheik? 


A No. 
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Q Can you tell us the ciroumstances under which 
you obtained this assignment? 

MR. JACOBY: 2X vil ect, your Honor. r think 
the assignment speaks for itself an@ it is a matter of 
record. 

HE COURT: Why do you want this? 

MR. FUSS: Your Honor, it is relevant in terms as 
to who prepares it and whether any ambiquity in the assign- 
ment can be construed. ' Lo 

THE COURT: I am going to limit you. You gentle- 
men are going to have to educate me in this field. 

Let me tell you my simplistic view of this case. 
The yuestion really, as I understand it, comes down to 
this: Somebody wrote a hook called The Son of the Sheik. 
She authorised= zr believe it is somebody naned Moskowltz-~- 
to have the movié rights of Son of the Sheik. There came 
a time when she died. | 

The literary work, the renewal of the literary 
work was the property of her son or daughter. 

MR. JACOBY: Daughter. | 

THE COURT: Cecil somebody. Meanwhile Mr. 
Moskowitz went merely along with his moving picture and he, 
too -- I may be mistaken on this -~ granted an extension 


of his original moving picture. 
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The question really comes down to, as I under~- 
stand it-- and I do invite your comments, gentlemen -~- 
— What's her name's death, in substance, at the conclusion 
of the first license for moving pietures terminate that 
license really. 

ve. FUSS: That is one of the questions, your 
Honor. 

THE COURT: What is the other? 

MR. russ; There are saveral other questions 
and one of the other questions relates to whether or not 
in the assignment to Mr. Rohauer by the daughter -- and 
it is conceded in the stipulation that the daughter is 
named here as a plaintiff merely as a nominal plaintiff, 


she has no real interest-~ 
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THE COURT: Yes. 
MR. FUSSs -= whether that assignment is in any 


way a rededication or a recognition of the previous assign- 


ment. 


In other words, one of the subsidiary questions 
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ie whether or not Cecil ull thought that she was assigning 
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the movie rights, cutting off the previous rights granted. 


We respectfully suggest that if you examine that 
assignment there is some ambiguous Language in that assign- 


ment as to what she was giving Mr. Rohauer. 
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50 one of the sagea sai to be decided is what 
she was intending to give Hr. Rokener and how did she get 
whatever knowledge she ha@ with respect to tha transte- 
tion. 


MR. JACOBY: Your Honor, in this conaection -- 


‘and.I hate to complicate matters ah 


THE COURT: No, no, I enjoy it. 

MR. JACOBY: This case involves a United States 
copyright application. However, this grant to Mr. Rohauer 
from Miss Hull was a worldwide grant. 

_And the law in other countries, ag your Honor 
saw in the supplemental memorandum I submitted this morning, 
are somewhat different than the law of the United States. 

For example, in 1965, when this document was 
executed, Miss Hull, the grantor, did not yet have rights, 
for example, in Great Britain. They would not come back to 
her until 25 vears after her mother's death, which would 
not be until 1968. And that accounts for soma of the 
language in this document drawn by two very able British 
solicitors. 

THE COURT: Overruled. You may proceed. 
MR. FUSS: Would you read the question? 
(Question read.) 


A I contacted my attorney in London to investigate 
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the holder of the rights of a novel, The Sons of the Sheik, 
and he did the research on this and@ also located the at= 
torney handling Cecil Hall. 
They negotiated for a period of some months and 

a document was drawn and signed and the consideration paid. 

gq Did you have any attorneys in the United States 
that examined that document prior to your paying the money? 

A No. The only attorney I consulted with in the 
United States was Mr. Brylawski in Washington,D. C., who 
@id some research for me. 

Q Did you not show this assignment to an attorney 
in New York, Mr. O'Brien? 

A I showed him the assignment after it was received 
and he made photocopies of it. 

Q I would iike to read from the deposition taken 
of you at page 178 starting with line 13. onde is referring 
to the assignment. 

"9 Did Mr. O'Brien see it before you sent it in? 

“A I think Mr. O'Brien expressed an opinion to 
Mr. Owen. In fact, I remember that. 

"Q When.was that? 


*A The time while this was coming up. He assured 
me that-- 


"9 Before it was signed? 


: Rohauer-direct 
That this was the law of the United States. 
That. was hefore it was. signed? 
Yes. 
Is that yes? 
Yes. I am sure of that.°. 
Was that answer that you gave at the deposition 
incorrect, Mr. Rohauer? 
A I correated cnet ot the tima, after I spoke to 
Mr. Jacoby and I sald I couldn't resember when it was show 
to Mr. O'Brien. TI thought it happened some years ealier, 
five or six years earlier. And after I thought about it, 
it was afterwards, and not before. 
Q Did you ever meat Cecil Hull? 
No. | 
Did your attorney ever meet Cecil Hull? 
Not to my knowledge. 


What was the purpose of your obtaining this assign- 


It was planned to do a remake of the film. 
And did: you in fact make a remake of the film? 
Not as yet. We have the right to do so. 


This assignment was obtained on May 6, 1965? 


Yes. 


What steps have you taken since then with respect 
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} to exploiting this assignment? 
MR. JACOBY: Your Sonor, X think this is a wholiy 
| 


irrelevant line of inquiry. 
: THE COURT: Sustained. 

MR. FUSS: Your Honor, I submit that the only 
purpose that plaintiff hed in obtaining this assignment 
was to bring this kind of lawsuit here, that he never ex- 


7 ploited it in any way and never intended to. 


3 
4 
5 
6 
7 
8 
10 THE COURT: Supposing he did, so what? The 
Vv _ qaestion is did he have a viable interest in an extant 
copyright. . What has motives got to do with it? 
MR. FUSS: They also have to do as to what he 
‘told the assignor at the time-- or what was told to the 
.assignor at the time that this agreement was reached, if, 
in fact, he told her that he was going to make a remake. 
And that sheds light in terns of -- 
“THE COURT : Supposing he told her I am going to 
; make a remake and supposing he didn't even siesta one? There 
are a whole myriad of possihilities, right? Re could have 
| had in mind to make a remake. Ho could have said that to 
: | her simply to make her more amenable to selling, a whole 


a3 variety of reasons. 
What has that got to do with the issues confronting 


us here, namely — and f do have this way of oversimplifying 
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MR. FUSS: No, your Honor, I appreciate what your 
Honor is saying. 

THE COURP: Le me finishy maybe you will appre- 
ciate it a little more. Z am laboring under the impres~ 
sion that I am here to decide whether any copyright was in- 
fringed by the shuwing of this fiim three times in one summer 


‘over Channel 13. 


How close to being right am I about that? 
Is that right or wrong? 
MR. FOSS: That is only part of the question.. | 
The question is whether this particular plaintiff 
had the ownership of that copyright so that he could come into 
this court and make the clain. : | ° 
THE COURT: That is part of the question, of 
course. That basically is the question I am here to de- 
cide, isn't it? I invite your disagreement if you disagree 
with me. 
MR. FUSS: I submit to your Honor that is one 
of the questions that has to be decided. 
THE COURT: You keep saying that, but I don't 
hear any other. 
As of now, I suggest that that is the only ques- 


tion I see myself as here to decide. ‘There may be some 
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incidental fall-out, but that is the basic question I am 
here to decide: 

Who has a viable copyright and was there any in- 
fringement. 

MR. FUSS: Obviously, your Honor, in respect to 
the affirmative defenses either wa reached that point <= 

THE COURT: There is a factual determination to 
be made on some of those. 

MR. FUSS: Bven if you would reach such a oon- 
clusion, assuming that you would, that doesn't necessarily 
mean that these plaintiffs can recover. 

THE COURT: Yes, but I must say I am impressed 
so far in the plaintiff's memorandum about the effect of 
the clean hands doctrine in copyright cases. 

Of course, f do invite a memorandum from you. 

MR. FUSS: I have one here, your Honor, and fT 
will submit it. 

THE COURT: I don't want to limit you in your ex- 
amination. On the other hand, I don't want you to ge all 
ever the lot either. 

MR. FUSS: We do have a quastion of damages here, 


too. 


THE COURT: By all mecn3. I was wondering when 


somebody was going to mantion that. 
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MR. FUSS: I am entitled to ask what— 

THE COURTs Ask your questions and I shall not 
limit you, unless it geta beyond what I can see is relevant. 
For the moment, at least, % regard the clean hands doctrine 
as having something to do with the basic cause of action. 
That is where my mind is made up at the moment. 

If you have got cases other than that which may 
have arisen in equity actions on the Queen's bench in the 
18th Century, I would be interested in hearing it. 

MR. FUSS: Before I forget, your Honor, let me 
submit my memorandum. 

THE COURT: Thank you. 

Q Mr. Rohauer, how much money have you made with 
respect to Son of the Sheik since ynu obtained the assign- 
ment? 

MR. JACOBY: I object. 

THE COURT: Overruled. 

A There are certain licensing fees when people ap~ 
proached my attorneys about getting permission to show the 
film in England, hut I don't have those amounts. I don't 
have it tabulated because it is all in English pounds and 
so forth. 

THE COURT: What is readily convertible, it seang 


to me, if I know tho number of pounds and taking the 
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appropriate rate of exchange we van figure out how many 
otters tint is. 

A But I would estimate there might have been a 
thousand pounds, something like thae, 


Q Have you made any money with those rights in the 
United States? 


A No. 

Q Ia the late 1950's and early 1960's aid you aot 
operate a movie theatre? 

A Yes. 

Q In addition to what we have stipulated in the 
stipulation, Paragraph 30, that you purchased prints from 
Jensen of Son of the Sheik, did you not purchase prints of 
this film from other sources? 

Such as the prints on back-logged films. 

Did you not purchase the film from Ideal? 

I don't recall where I purchased it from, because 
through the years I either rented it or dealt with Jensen. 
I can't remember which one was which, no. 

Q Did you not purchase from Charlie Mogull prints 
of film? 

A I may have rented it from him, I don't think I pur- 


chased it, no. 


Q When you rented the film, what did you do with it? 
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A I rented it at my theatre. It was exactly a 
theatre, it was a film society. It wasn't a reqularly-estab- 
lished theatre. 

Q Was the public invited? 

A Ghere was a mailing list operation, no paid ad- 
vertisement in the newspaper. 

Q People paid money to come to attend? 

Yes. 


And you operated it? 


A 
Q 
A It was memberships for sale, mee 
Q Do you have any prints of Son of the Sheik? 
A Yes. 
Q What prints or negatives of the motion picture 
Son of the Sheik do you have? 

A I have one eight millimeter print. 

Q Is that all you have? 

A That's ali I have. 

Q You don't have a 35 millimeter print? 

A No, I don't, 
Q On page 17 of your deposition, line 9: 
°Q Hvae you obtained any prints of the f11im? 
“A Yes. I hought a print from £nil Jexsen some 


years ago. 


"Q. Was that prior to 1965? 


5 


was that? 


now? 
A 


questions 
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Yes. 
Do you still own that film print? 


Yes, there are prints being sold by him ell the 


"Mr. Jacoby: Was that 16 or 35 millimeter? 
"The Witness: He sold 16 or 35. 
"Mr. Jacoby: What did you have? 


"The Witness: -16. 

Was that the only print of Son of the Sheik you 
Yes -—~ well, I have a silent version and a sound 
Did you buy each of those? 

Yes. 


The one that you hought from Jensen, which one 


I bought both of those fron Jensen." 


Is that testimony, Mr. Rohauer, to be corrected 


As I thought about it, because youagskag me these 


several times, the only print I have is the 8 milli- 


The Jensen transaction was in the early 1950's. I 


can't remember what happened to the print. 
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MR. FUS8: May I have this marked for identifica- 


THE COURT: It is my practice to take a ten-minute 

recess at this time, gentlemen, and we will sit until 43:30. 
(defendant Killian Exhibit C marked for identi- 

fication.) 

(Recess.) 


MR. SELKIRK: Your Honor, I would like to give the 


—o 
So 


Court the trial memorandum of the Bowery Savings Bank. 


-_ 
ed 


Q Mz. Rohauver, I show you Defendant Killiam Exhibit 


i: 


C for identification and ask you to look at the inside pages 


os 


there. 
MR. JACOBY: May I see the document, your Honor? 
MR. FUSS: My apologies. 
MR. JACOBY: I have no objection. 
THE COURT: Received. 
(Defendant Killiam Exhibit C received in evi- 
dence. ) 


THE COURT: The witness has read it. 


Q Mr. Rohauer, do you want to change your testimony 
with respect to how many prints or negatives of the film 
Son of the Shoik you have? 


. A No, I do not. 


Q I read to you from Defendai Killiam Exhibit C in 
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evidence. 

We have here "Delivery notification order” on 
January 8, 1971, which indicates that a one 35-millimeter 
negative and a ona 3&-millimeter print was delivered to Mr. 
Raymond Rohauer collected by Joynsou-Hicks Company. i 

Do you know who Joynson-Hicks Company is?. 

Yes. 

Who are they? 

Attorneys in London. 

Do they represent you? 

They did at that time. 

1970? 


Yes. 


Q Can you tell us what happened to this film and 


negative? 
A Yes, John Huntley ant the British Film Institute 
} the material of Son of the Sheilt there from the English 
é€ txributors who claimed ali rights -— 
” 
Q Mr. Rohauer, could you please responded to my ques- 
tion? i 
This was dolivercd to Joynson-Hicks, ycar attorneys. 
Can you toll us wrat happened to this print, the 


nevative, after it was delivered to them in 1970? 


A I wac trying to explain it to you. 


Oy 
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Q Go ahead. 

A And they came to me for my consent because of 
the literary rights, and whether this could be made: for 
the English dintributer who deposgted this material ak 
the British Film Institate, and this material was.deliv- 
exed to the Fnglish distributor. 

MR. FUSS: Your Honor, I fail to understand 
what Mr. Rohauer has said is responsive to my quetion. 
THE COURT: Well, try again. 

re) This film and negative was delivered to Joyngon- 
Hicks. Was that on your account? 

A I don't know whether it was delivered to them 
or not. TI have no record of that. 

That is what you are saying, that is not what 
I am saying. 

Q You say you don't know whether it was ever 
delivered to your attorneys? 

A That's right. 

4] So you don't know where that material is now? 

A That's right. 

.¢] In the late 1950's, in addition to operating 
a movie theatre, did you operate a film society? : 


A It is the same thing. It was the film society 
I ran. It was not a movie theatre. I explained that 


jwimg Rohauer- direct 
alreacty. 

0 What name did that have? 

A The Society of Cinema Arts which operated at 
the Coronet Theatre. That is where the premises were 
Located. 


MR. FUSS: Would you mark this, please. 


(Defendant Killiam Exhibit D marked for 


identification.) 

Q Is this the catalog, Fehibit D? Is that the 
catalog of your society? 

A . This was never published. I told you this be- 
fore. This was never published. 

Q Was that prepared by your film society? 

A Yes, but it was never issued. 


MR. FUSS: May I offer this in evidence, your 


THE COURT: Any objection? 
MR. JACORY: No objection. 
THE COURT: Received. 
(Defendant Killiam Exhibit D received in 
evidence.) 
0 This society which you operated, did it offer 
films to universities, clubs, homes and colleges? 


A It was goina to, but it didn’t. 


ion . 
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You mean this society never became operational? 
A It was just for the exhibition of films and it 
was going to go into the rental library business, but it 
didn't. 
Q You say it was for the rental. of film, 
That was to rent to others, 4s that correct? 
A. Yes, that was the purpose. 
Q Does that mean that you own prints that you 
could rent to others?, 
A No, sometimes you get prints from owners who 
would make them available and share the rental. 
Q With respect to The Son ofthe Sheik, did you 


own the print then? 


A Well, as I remember, that pamphlet in you hand 


is about almost 20 years old, or 15 years, anyway. 

0 You don't remember whether you owned the print 
then? 

A | No, I might have gotten it from a library who 
wanted it published in there. 

Q Do you do business with an organization known 
as Fleatwood or Audio Brandon Films? 

A Yea, t ac. 

What is that nypanlentiont 


A Pilm rental business, 


aon = 
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Tlow leng have you been doing business with thes? 
About maybe 18 years. 
Continuously to date? 
Well, off and on. Yes, I would << pretty much. 
Q Do they distribute or use film that you have 
an interest in even today? 
A Yes, they do. 
Q Did they, to your knowle.ige, distribute Son of 
the Sheik? 
A Yes, they had a print from a man by the name of 
Jack Lewis. 
Q And did they advertise that in their catalog? 
A Tt was in their catalog, yes. 
Q Has it been in their catalog, as far as you 
know -~ how long has that been in their catalog? 
A I really don't know. I don't run boule ual dees, 
I wouldn't know. 
Q But they hake ce. one 


Yes, they have some of my filn. 


A 
Q And do you periodically look at their catalog? . 
A 


Yes, whenever they issue a new one. 
0 Do you check up to see which of your films of 
the many films that you have that they are distributis 3? 


A Yer, I check it out, yes. 


89 A 


Rohauer-direct: 
When was the last time you did that? 
I don't know, Maybe a year ago. 
Did thay have listed Sen of the Sheik? 
I don’t recall that. J don’t know whether it 
is in there or not. 
Q Yon didn't look bo. nek what's in there? 
A I looked at my own films. 
Q In other woxds, it would make no difference to 
yov if they had Son of the Sheik in that film, in that 
catalog, or they didn't? 


A. No. 


“ >) 
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MR. JACOBY: I object. 


oe ee 


THR COURT: Overruled. 


if 


A As far as I know, they don’t have the picture. 


h 
ii 
a 
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Q It is not in their catalog? 


tae SS 


A I didn't say that. I discussed it with ityron 
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Brosnick and he said he doesn't have the picture. 


aor ard, 


go Thy sant 


THE COURT: The answer is to his knowledge 


. 
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they don’t have the picture. 

A That's right. He said they list several pic- 
tures, but they don't have films or prints. 

Q Did you say they obtained the film from a man 
by the name of Mr. Lewis? 


A I did know they had a print from Mr. Lewis because 
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when I was running my fila society I rented the print 


from time to time. 


¢) I read to you from page 18 of the deposition, 
My. Rohauer: 
"Q Do you knew whether Fleetwood Film in the United 
States has distributed Son of the Sheik? 
“A Yes. 
"Mr. Jacoby: De you kpow? 


“The witness: Yes. 


*"Q Do you know when they Gistributed it? 

ae : Well, I suppose through the years. It is in 
their catalog. 

"Q Was that distribution with your authorization? 

"A One of my prints from Emil Jensen I gave them 
and they told me that they had the print from somebody 
else. 

“9 What was the last statewer.¢? 

"A They had another tobe: Hee somebody else. 


"Q Did you authorize them to distribute it, make 


copies? 
ae "A No. To distribute it, to rent it out, not dis- 


“| tribute it. Then I withdrew the picture. 


cet "OQ When did you authorize them to rent it out? 


oj "A Oh, some years ago, about maybe-- it might 
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have been around 1962, 1963. 

"Q 1962 or 1963? 

"A Yes. 

"Q Prior to your receiving the assignment? 

"A Right. 

"Q And when did you withdraw the film? 

"A Maybe 1968 or 1969, or maybe 1967. don't) 
remember exactly." 

Now, at the tine that you testified in your 


deposition and made thkes statements -- 


| 
i 
é 
2 | 


THE COURT: First of all, were you asked thoge 


i 
1 
‘ 


questions and did you make those answers? 


THE WITNESS: Yes. 


. 
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THE COURT: All right. 
This took place on January 13, 1972. 


Did you believe that you had authorized Fleetwood 
to show that £ilm? 


A I don't understand your question. 


Q When you made these statements-- when you gave 
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these answers to these questions in January, 1972, did 


you believe that you had authorized Pleetwood to distribute 


this film? 
A I checked with Pleetwood <-- 


¢) I am asking you. My question, at the time you 


92 A 
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gave these answers, dié you beliave you did that? 


3 A I couldn't remember exactly and go I checked it 


4 out and I found ont that it was not, it had nothing te 


5 do with me. Pileetwood was net @istributing the picture. 


6 Q At the time that you gave these answers to theses 


7 questions, €id you believe that you had the authority to 


8 authorize somebody to show these filns? 


9 A On the literary rights basis, yes. 


Q 1962 and 1963? 


il 6 A No, I am talking about after 1965, 
- Q | On page 54 of your deposition, starting with 
line 8: 


ea ot one 
ae &e 
eee ate ee ee 


"0 Do you recall offhand whether or not between 


c: 


ae 
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1965 and 1970 you received any moneys with respect to 
your alleged rights to Son of the Sheik? 


"A Not offhand. 


~o 


"Q Well, you have testified that you received 


certain lump sums from -= 
ae From Fleetwood Films. 


"Q Fleetwood Pilms. Is that right? 


tel "A Yes. 


"QO And part of that lump sum was as a result of 


the showing of Son ef the Sheik, is that right? 


- "A I said probably. It is a lump sum. I don't know 


wa 
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what the bookings were.” 
Did you give these answers in response to these 


questions? 


2S AS SE 


A Yes, I Gave those answers. 
0 At thet examination? 
Yes. 
MR. FUSS: = have no further questions. 
MR. JACOBY; ‘I have no cress, your Honor. 
. MR. SELKIRKR: No questions, your Fonor. 
THE COURT: You may step down. 


(Witness excused.) 


: 


THE COURT: Call your next witness, please. 


fd. 
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MR. FUSS: If your Honor please, we have no 


further testimony today. 
We have subpoenaed two other witnesses, one 
who will not be back in the countxy until Wednesday, and 


I advised Mr. Jacoby. I would like to be able to call 


iS 
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the two witnesses. It won't take very long. I would 


Like to call them on Wednesday. 


“ee Tad LPT. 


I would also like the opportunity to submit a 


supplemental memorandum. 
THE COURT: Yes. We will deal with that after 
all the testimony is txken. 


How many witnesses do you have, Mr. Selkirk? 


MR. SFLRIRK: None, your Henor. 

THE COURT: Do you have any more? 

MR. JACOBY: No, your Henor. 

THR COURT: It sounds Lika we will be through 
with the testimony in this case by the luncheon recess 
on Wednesday. 

MR. JACOBY: Before that. The other witmesses 
shouldn't take half an hour. 

MR. PUSS: That's right. 


MR. JACOBY: If Mr. Fuss has any problem, I 


will try to stipulate with him as to what they will 


testify to. 
THE COURT: wa will recess now, gentlemen. 
Tomorrow is a Court holiday. I will see you at ten 
o'clock promptly on Wednesday. 
MR, JACOBY: Your Honor, I want to make this 


observation: I am perfectly aware of the fact that on 


- ie . 
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my side of the case I have introduced no evidence as to 
damages, it being my understanding that before I am en- 
titled to do so I must prevail on the merits. 

THE COURT: I realize that it is customary in 
cases of this kind to bifurcate these trials. I think 
wa will leave it in that posture. 


MR. JACOBY: Thank you, your Honor. 


(Adjourned to November 7, 1973, 10:00 a.m.) 


jwimg 
Raymond Rohauer and Cecil W. Aull 

Vv. : 71 Civil 4183 
Kiiliam Shows, Inc., et al. 


November 7, 1973 
16:00 a.m, 


(Trial resumed.) 


MR. FUSS: I would like to call the next wit- 


ness, Mr. Dodd. 

JONATHAN DODD, called as a witness 
by Defendant, having been first duly sworn, testi- 
fied as follows: 

DIRECT EXAMINATION 

BY MR. FUSS: : 

Q Mr. Dodd, what is your occupation? 
I am a publisher. 
What firm are you associated with? 
Dedd Mead & Companv. 
Have you appeared here today pursuant to a sub- 
poena which I had caused to be served upon you? 


A Yes. 


‘ 
‘ 
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Q Did you search your files of your company to 
find any documents relating to the literary work Sons of 
the Sheik or the motion picture Son ef the Sheik? 

Yes, I did. 

And did you find any documents? 

Yes, I aid. 

Do you heave with eee copy from your office 
records of the renewal registration for the novel The 
Sons of the Sheik? 

A I do, 

MR. PUSS: Would you mark this, please. 

(Defencant Killiam Exhibit E marked for 

identification.) 

Q Mr. Dedd, where did you find this Defendant Ex- 
hibit f? 

A In our copyright safe at the office. 

Q How long has your company been in business? 

Since 1939, 

MR. FUSS: I offer this in evidence, your Honor. 

MR. JACOBY: No objection.. 

THF COURT: Received. 

(Nefencant Killinm @xhibit B received in evi~ 

dence.) 


MR. JACOBY: It ig my understanding that that 
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was appended as Exhibit C to this stipulation of facts. 
MR. FUSS: I believe so. 

Q Mr. Dodd, did you find any other documents re- 
lating to The Sons of the Sheik? 

A I found the original copyrights card covering 
this work. This is the original copyright registration 
for the work. 

MR. FUSS: Would you mark this, please. 
(Defendant Killiam Exhibit F marked for iden- 
tification.) 

Q Where did you find this card? 

A In our copyright safe. 

MR. FUSS: I offer it in evidence. 
MR. JACOBY: No objection. 


MR. SELKIRK: No objection, your ionor. 


THE COURT: Received. 


(Defendant Killiam Exhibit F received in 
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evidence.) 
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.@) Are there any other cocuments that you found re- 


leting to Son of the Sheik or Sons of the Sheik? 


A I did find a contract that while it does not 
specify that the title mentioned in it is The Sons of 
The Sheik, it is my understanding that this is the ori- 


ginal contract for that particular title. 
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Q Do you have any records that would re .-te this 
enithebbi contract to The Sons of the Sheik? 

A We do have a consract card which —_eTS that 
the contract for The Sons of the Sheik was Senet Pen 
2, 1922, which is the date of this particular document. 

Q Do you have an agreement betwee1, Edith Hull and 
Small, Maynard & Co. with respect to the book The Sheik? 

Yes, we do. 
What is your company's relationship to Small, 
& Co.? 


In, I believe, 1929, we bought Small, Maynard 


MR. FUSS: Would you mark this, please. 

THE WITNESS: I'm sorry, that date is July 1962. 

(Defendant xilliam Exhibit G marked for 
identiZication.) 

(Deferdant Killiam Fxhibit H marked for 
identification.) 
ce] Mr. Dodd, I show you Defendant's Exhibit H, 

which is the card, and ask you where you found this card? 

A It was in a contract safe at the office. 


MR. FUSS: EI offer Exhibits G and H into evi< 


MR. JACOBY: No objection. 


® 
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jwimg Dodd ~ direct/cross 46 
MR. SELKIRK: No objection. 
(Defendant Killiam Exhibits G and H received 
in evidence.) 
Q Mr. Dodd, did you find any other records with 
respect to Son of the Shelk? 
A No, I did not. 
Q With respect to the novel Sons of the Sheik? 
A No. 
Q Did you find a letter of mabhortencinn from 
Cecil Hull with respect to Sons of the Sheik? 
A No, I did net. 
MR. FUSS: TI have no further qutations. 
THE COURT: You may inquire. 
CROSS-EXAMINATION 
BY MR. JACOBY: 
Q Mr. Dodd, how long have you been associated with 
the tirm of Dodd Mead & Company? 
A 15 years. 
Q That takes you back to 1958, seesaw? 
A Correct. 
Q What positions have you hald during that 15-<vees 
period commencing with the 1958 employment? 
A Copyrights and permissions and director of 


subsidiary sales. 


\ 


Q < call your attention, Mr. Dodd, to Exhibit E, 


which is the vertificate of xeyistration of the reneval 
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: 


4; claim in the nevel. Sona of the sheik and particularly in 


the reference to the leii-hand top corner saying Page JA. 


A Right. 


you are familiar with the form that is filed with the 


| Q Do you correctly assume from your experience 
i 


Copyright Offica and with the facts that it is a double 


| Sheet of which this is the second page? 


| A Yes, I am. 
24 Q _And the other half bears the notation "Page 1 
and Page 2" whereas this half bears the notation "1A and 
2A°? 

A I believe that is correat. 


i And the front part, page 1 of the other half 
is identical with Page LA? 
| 


A I believe it is or was. 
“ Q But the rear half, Page 2, is completely dif- 
os ferent “han Page 2A? 
2i | A Yes. 
| Q On Page 2 «appears the signeture of the person 


who is filing the application? 


A 


Correct. 


: } Q Do you know of your own knowledge who signed that? 


a 
e 


Dedd-crosa 

No, I don’t. 

I show you Exhibit F. 

There appears to be stamped on this copyright 
card the words “Transferred July 16, 1926 to Dodd Mead & 
co." 

Do you see that? 

A Yes. 
Q Would you please explain to me and to the Court 
what that stamp is supposed to indicate? 


A This stamp, I believe, is a stamp put on by 


the Copyright Office indicating that in adéition to 


selling us their publication ligt, Small, Maynard also 
transferred the actual copyrights that were in their name 
to Dodd Mead & Company 30 that any copyright that was in 
the name of Small, Maynard & Co. would now read as being 
in the name of Dodd Mead & Company. 

Q With reference to Defendant's Exhibit H, I see 
noted thereon the title of a book called The Lion Tamer. 


Could you please tell ma what that has reference 


A The Lion Tamer was a book by EF. M. Hull that 
we published in July of 1928. 
‘@] Yes, I see that. What relationship does this 


card have to the novel Sons of the Sheik? 
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A. There was a contract with Small, Maynard for 


three books to be published following The Sheik by Edith 


we 


Full. It was a thxee~book contract and The Lion Tamer 
was one of those three books that that contract covered. 


Q And Sons of the Sheik was another, to the best 


A To the best of my knowledge, Sona of the Sheik 
was the first book to be covered under that three-book 
contract and was followed by The Lion Tamer and one other 


title. 


: 

| 

? of yur knowledge? 
i 

k 

Q -At the foot of this card there is a notation, 

| “Sent to Washington,” and then in pen the word nves.” 

4 What does that signify to you? 

oa A hat signifies that the work had been published 
in a magazine called Cosmopolitan and that they assigned 
their copyright in it to Dodd Mead at which point we. 

a sent that to Washington for registration. 


, : To the best of my knowledge, that is what I 


believe it refers to. 


{ 
| 
r Q You sent it to Washington for registration? 
A Yes. 

| 


Q So that it was the custom and practice of your 


firm to handle all copyright matters for the 6#fice? 


A Right. 
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Q Sir, I show you Exhibit G, which is the mem 
orandum of agreement dated February 2, 1922. 
A Yes. 

Q To the best of your knowledge, the book The 
Sons of the Sheik was published by Small, Maynard pursuant 
to this document? | 

A Yes. 


Q Was the book a successful book so far as you 


A I don't know. 

Q Is it still in print? 

A pe: it is not. 

Q Have any copies of the book, to your knowledge, 


been sold since the time you have been associated with 


Dodd Mead? 

A No. 

Q You say to your knowledge no copies have been 
sold? 


A That's right. 

Q Would the records of your conpany indicate 
whether any copies were sola between 1952 and 1958 when you 
came with the company? 


A _ There ‘might be records that would indicate this, 


i 
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Qo In the course of the investigation that Mr. Fuss 
asked you to make, did you look for that? 

A I did, and I did not find any such record at 
the main office. 

Q This agreement, Exhibit G, calls for the payment 
of certain royalties by the publisher to the #athor,. 

Do you know whether any royalties were ever 

paid by either Small, Maynard or by your company as its 
Successor commencing in 1926 to Rdith M. Aull in connec~ 
tion with this novel? 

A I do not know. 

Q te the records of your company indicate 
whether or not any such royalties have been paid? 

A There should be records, but I haven't been 
able to find it. 

Q How far back do the records go? 

A I don't know, 

Q It has been stipulated in this case that Edith 
Maude Hull died in 1943. 

Do you know whether any royalties were paid by 

Dedd Mead & Company with respect to this book after 1943? 

A I do not know. 

Q Is it the practice in the book publishing fin- 


dustry for a beok publisher to participate in the payments 
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i 
‘| received from the sale of motion picture rights in a book 


3 which it publishes? 

4 A If by contract they control the motion picture 
5 rights, they do get a share. 

é Q But is it the practice generally? 

7 A That I don't know. 

8 Q You say that you were active in the subsidiary 
9 rights division of your company? 

10 A Yes. 


Q Are motion picture rights considered a subsidiary 
right? 

A ‘They are. 

Q And have any of the books that your company has 
iS f ever published been sold for motion picture purposes? 
13 j, A They have. 

Q And did your company on occasion share in the 
royalties -- in the consideration received for the sale 
IY fi of the motion picture rights? 
A Yes. 


Q Are you aware of the fact that the motion pic- 


ture rights in this particular book were sold pursuant 
to an agreement dated December 7, 1925 between Edith Maude 
Hull and a man named Joseph H. Moskowitz? 


wf A I am not aware of that now. 
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2 THE COURT: Let me ask you one or two questions, 
3 ’ Mr. Dodd, 

4 BY THE COURT: 

5 re) You discussed the situation in which presumably 
6 the author has assigned or whatever to the publisher 

7 all of his right, title and interest in and to that book 
F) covering all kinds of rights. 


J 


Is it not the fact, as well, that often the 
author will only transfer the rights to the book and re=- 
tain for negotiation by himself, or his lawyer or agent, 
the motion picture rights? 

A what is often the meek yes. 


THE COURT: All right. 


BY MR. JACOBY: 


<a. 


Q But even where the author retains the right to 


cae i 
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negotiate for the motion picture rights, is it not the 
| 


practice on occasion for the publisher to share in the 


proceeds of the sale? 


THE COURT: The statement is contradictory in 


terms. "The practice on occasion." 


: rye 


MR. JACOBY: I apclogize, your Honor. 


THE COURT: Is it the practice or isn't it the 


practice. 


I Q In those instances where the author retains the 
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right to negotiate for the motion picture rights, does 
the publisher ever share in the proceeds derived from the 
andi of the motion picture rights? 

A I can oaly speak for Dedd Mead. The enswer is 


Qo. A very unusual company. 
In searching your correspondence file, as N&. 
Fuss apparently asked you'to do, how far >ack were yor 
able to find correspondence in connection with this yosk? 
A I found correspondence relating only to: the 
copyright of this particular work. 
Q By that you mean the original copyright in 1925? 
A Right. The renewal and the contract. 
9 What correspondence did you find with respect 
to the renewal? 
A The renewal certificate. 
I didn't find any correspondence with respect 
to renewal. 
Q So there is no correspondence in your file with 
respect to the renewal? 
A Not in the office at 77 Madison Avenue. We 
have a warehouse, but I wes unable to get to it yesterday. 
I didn't have time to find out. 


Q And you don't know what is there? 
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I don't know what is there. 
MR. JACOBY: No further questions. 
THE COURT: Do you havs anything you wish to ask? 
MR. SELRIRK: Noe, your Honor, no questions. 
THE COURT: Anything else you wish to ask? 
REDIRECT EXAMINATION 
BY MR. FUSS: 
Q Mr. Dodd, you say you are in charge of the 
copyright section of your firm? 
A Yes. 


Q Can you tell us what the usual custom is with 


respect to the renewal of a novel? Would you in the 


normal ccuxse of events, when 28 years have elapsed and 
you were filing an application, do you sauadse send it 
to the author for signature? 
A No. 
MR. FUSS: No further questions. 
RECROSS~EXAMINATION 
BY MR. JACOBY: 
Q And by that answer, you mean you normally have 
scmeone in your company sign it and send it back? 
A Yes. 
MR. JACOBY: No further questions. 


THE COURT: You may step down. 
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(Witness excused.) 

THE COURT: Call the next witness, please. 

MR. FUSS: ‘Your Honor, we have no further wit~ 
nesses. We had subpoenaed another witness and I have 
been advised by his attorney that he wound not be here. 

THE COURT: You say he will not be here or he 
will be here? 

MR. FUSS: I had originally been advised that 
he would be here but I was informed yesterday that he is 
still out of the country and won't be here until the 12th. 

ever: I have spoken to Mr. Jacoby and we have 
agreed on the substance of a stipulation as to what that 
witness would testify to. 

We are willing to put that on the record in lieu 
of his testimony. 

THE COURT: All right. 

Why don't you do that now. 

MR. FUSS: The firm of Audio Film Center, also 
known as Audio Brandon, which circulates for rental motion 
pictures, has advertised in its catalog for rental the 
film The Son of the Sheik. 

We have here in court catalogs from this firm 
from 1965 through this year. These catalogs contain the 


listing for Son of the Sheik. 
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The latest catalog that we have here is 74-73. 


and the earliest is 65-66, 


I show Mr. Jacoby the place where Son of the 


. Sheik is listed. 


THE COURT: J take it, gentlemen, the stipulation 


is that the catalogs of Andio reflect from 1965 through 


the presént and into the future this movie is availakle, 
is that correct? | 

MR. JACOBY: Yes. 

THE COURT: Do you so stipulate? 

MR. JACOBY: Yes. 

I would like to know, is this pursuant to any 
license from Mr. Killiam? 

MR. FUSS: No authorization has been given by 
Mr. Killiam to this company. 

We wish further to stipulate that no legal ac- 
tion has been taken by Mr. Rohauer to prevent this company 
from distributing this film. 

MR. JACOBY: I will so stipulate that no ac- 
tion has been brought to date. 

THE COURT: Wait just a moment, sir. 

Do you s0 stipulate to the entire statement made 
by your adversary? 


MR. JACOBY: Well, that no such action has been 
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brought to date, yes. 

THE COURT: The stipulation embraced more than 
that, it seems to tise. 

Read it,please. 

(Stipulation read.) 

THE COURT: I take it there is no question beth 
sides stipulate to that which was just read. 

Is there or isnit there? 

MR. JACOBY: Well, there is no question other 
than the fact, your Honor, that the catalog for 65-66 is 
here, and the next one is for 70-71. 

Whether there are any in between, I don't know. 
But I will stipulate that these four catalogs that counsel 


has produced do contain references to this picture. 


THE COURT: All right, read the remainder. 

(Stipulation read further.) 

THE COURT: I take it then the stipulation is 
then Audio has no license to show this film of Mr. Killian, 
is that correct? 

MR. JACOBY: Yes. 

THE COURT: Read the rest. 

(Stipulation peak dovehnes) 

THE COURT: I take it thst you do not object 


to the stipulation? 
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MR. SELKIRK: No, your Honor, I do not, 

THE COURT: You, a8 well, so atipulate? 

MR. SELMIRK: Defendant Bowery Savings Bank 
joins in the stipulation, your Honor. 

MR. FUSS: Im addition, I would like to read 
into the record tha deposition of Mr. Rohauer, page 19, 
discussing his relationships with Audio Film Center. 

MR. JACOBY: I object. 

MR. FUSS: May I have a moment, yeur Honor, to 
find the reference to connect these. 

THE COURT: Yes, 

“MR, FUSS: On page 200 of the deposition. I 
will read that into the record first and then I will go 
back to what I was going to read. 

Page 200 of the deposition, line 4: 

"Q Mr. Rohauer, is Fleetwood the same as Audio 


Brandon, the film distribution company? Are they the 
Yes, they merged together. Many companies 


Page 19, line 15, referring to this company. 
Did you receive money from them" <-- 
MR. JACOPY: Referring to which company, sir? 


Fleetwood? 


FUSS: Pleetwood, Audio Brandon. 
right? 

JACOBY: Yese 

FUGS: I will gontinue reading. 

"Q Did you receive monsy from them for the rental 
of those films or that film? 

"A I suppose there were some rentals in our re- 
ports. It wasn't broken down film by film so I can't tell 
you exactly. 

"Q You received reports from them? 

"A Yes. | 

"Q How frequently did you receive the reports? 

"A About every month. Soma reports are monthly, 


some are quarterly. iI don't “now which that was in. 
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"Q And those reports are jurt lump sums? 


be st 


“A Yes. 
"Q It doesn't give you any breakdown as to whet 
distributed? 


°A No.” 
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On page 54 of Mr. Rohauer's deposition, line 12: 


one 


"Q Well, you have testified that you received cer- 
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iump sums from -~ 
"A From Fleetwood Films. 


"© ~~ Fleetwood Pilms, is that right? 
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Yes. 
"9 And part of that luvp sum was as a result of 
the showing of Son of thea Shaik? Is that right? 
"A 2 said probably. It is a luwp sum; I don’t know 
what the bookings ware." 

At this time I would also like to stipulate 
with respect to the fact that no deposition was taken of 
Cecil Rull, and that we are informed through Mr. Jacoby 
that Cecil Hull is in a retreat in York since 5-30-1969 
and that she is under the protection of the Court of Pro- 
tection since September 14, 1969 and incapable of ansver- 
ing questions. 

THE COURT: Do you so stipulate? 

MR. JACOBY: v1, sir. Except I would like 
to ada that, that an order of that court has been ob- 
tained permitting the institution of this action by my 
firm. 

THE COURT: Do you agree with that? 
MR. FUSS: Yes, sir. 
THE COURT: All right. 


MR. FUSS: Off the record for a moment. 


THR COURT: No, the only person who decides 


what is off the record in this court is myself. 


MR. FUSS: I apologize, your Honor. I would 
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like to introduce into evidence for the Court to take 
judicial notice of a Sainte Bill 1361 for. 1973 with Fae- 
spect to the Copyright Reform Act, part of which is re- 
ferred to in my brief. 

THE COURT: Yee, I read your memorandum yester- 
day and you make referenca to that. 

It has not ag yet been passed, I gather. 

MR. FOSS: That is correct, your Honor, 

THE COURT: It is also a perennial blossom, 

MR. FUSS: There ion problem in reforming the 
copyright law, a general revision, that has been a problem 
for a tees of years. 

THE COURT: Yes. 

(Defendant Killiam Exhibit "I" marked for 

identification.) 

THE COURT: That bill, as I remember your men- 
Orandum, would codify the holding of the Court of Appeals 
in this circuit, would it not, in the case you mentioned? 

MR. FUSS: Yes, it would make a distinction 
between the recorded case and our situation. It would 
conify that. 

THE COURT: Yes. 

What practical weight do you expect me to give 


the fact that the bill was introduced in the Con:ress? 
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MR. FUSS: I think in the absence of -- 

THE COURT: Woulda't it tend to lead you to the 
impression that that is not the lew, or whatever, if gome~ 
one feels it is necessary to introduce 1c? 

MR. FUSS: I think in the absence of a case in 
point dealing with this paxticular kind of situation it 
has at least the weight of some of the commentaries that 
are referred to by the plaintiff in this action. 

THE COURT: I respectfully differ with you about 
that. I will, of course, take notice of the fact that such 
a bill has been introduced. I must tell you though -~ and 
I state for the record -~ that I don't see that as being 
terribly weighty in the decision as to what the law is 
here. : 

I am sure I don't have to tell you that the 
writings of the commentators in any specialized field are 
entitled to such weight as the Court wants to give then, 
which in turn is based upon the force and the logic ané 
the expositive power of such argument. 

MR. FUSS: I just want to say, your Honor, 
that obviously the commentators are dealing with an area 
of what the law should be with respect to a particular 
item and with respect to that they have given their thought 


az to what they feel would be the bast approach. 
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And I submit that here we have another view as 
to what would be the Lest approach as to what the law. 
should be rather than what tho lew ic. 

THE COU: I den’t think I will eater inte a 
lengthy disputation with you about that, 

MR. FUSS: I root, your Honor. 

THE COUIT: ow ebsut the Bowery Savings Bank? 

MR. SELKIRK: Z rest, your Honor. 

MR. JACOBY: Your Honor, with reference to this 
material we just heard from counsel for Mr. Killiam and 
the deposition he has just read and the reference to 
this gentleman Bresnick, who has not appeared, I would 
just like permission to take two minutes to read soma~ 
tine, 

THE COURT: Take as long as you eis 

MR. JACOBY: Your Honor, Mr. Puss hag heretofore 
read to you from Mr. Rohaver's deposition at page 200 com- 
mencing at line 4. I would like to pick off where he 
left off on line 9. Question by Mr. Fusss 

*Q Do you know whether they®-— being Pleetwood and 
Audio Brandon-- “are distributing Son of the Sheik? 
"A I-asked them the question. They claimed no. I 

I asked the question because it is in their 


é 
catalog. 


, 


Did you gay it is in their catalog? 

Yes, 

Which catalog io that? 

I don't know if it io in tha current, but it is 


the recent ona, and I noticed it myself. 
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°Q De they put out a catalog every year? 
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"A i don't know if it is every year, but from tine 


a 
pemeore 


"O You saw it in ths current catalog? 

"A I wouldn't say it wascurrent. I wouldn't say 
which year it was, but they claim they are not distributing 
the film. 

"Q Did you write to them? 

"A No, I just called them up. 

"Q You spoke to whom? 

"A Myron Bresnick, the president of the company.® 
In addition to that, your Honpr, XI would like, 
since Mr. Bresnick is not here, to introduce in evidences 


a copy of the original of a letter dated. February 28, 


4 
: 


1972, from Myron Bresnick of Fleetwood Films to the plain- 


> tat? 


tiff Raymond Rohauer, a copy of which is in possession 
of Mr. Fuss. 


THE COURT: Have it marked for identification, 
@ 


Sn SV Karr = 
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(Plaintiff's Exhibit 5 marked for identi--«- 
fication.) 
MR. JACQBY: May I xead the letter, your 
Honor? 
: THE COURT: Are yau ofZering it? 
MR. JACOBY: Yes. 
MR. FUSS: No objection. 
THE COURT: Reoeived. 
(Plaintif£'s Exhibit 5 received in evidence.) 


(Mix, Jacoby read from Plaitiff's Exhibit 5 


Toss 


in evidence.) 


MR.JACOBY: That's all. 


THE COURT: Is there anything else by any 


Do all parties rest? 
MR. JACOBY: Yes. 
MR. FUSS: Yes. 


MR. SELRIRK: Yes, your Honor. 
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MR. FUSS: If your Honor please, I would only 


request that I be given time to submit supplemental 


briefs. 


THE COURT; You are going to be given this. 
There is no question shout that. 


“2 m2 ask you, Mr. Jacoby, your adversary 


, jwimg 
2 cites in his memorandum a number of cases. 


MR. JACOBY: Yes, sir. 


wh 


THE COURT: Which tend to lead one to believa that 

f a long peric. of failing to enforce a copyright in the 
knowledge that it is being used may constitute an abandon- 

. 7 ment under the law. 

Have you reed this memorandun? 

MR. JACOBY: Yeo, of course, sir. 

THE COURT: Then you know what I am talking 


about. 


MR. JACOBY: Yes. 


THE COURT: Would you please respond to tht? 


Wi Your point of view as expressed in your memorandum was 
5 | that it takes some affirmative action, some alto act 
lo | of abandonment. | 

7 His memorandum suggests that that may not be 


the cuse. 


MR. JACOBY: Well, your Heuaor, the case on which 


‘ 
: 


he principally relies, which is the Stuff Case ~-- 


THE COURT: It seems to me there is more than 


MR. JACOBY: The principal case is the Stuff 


Case, I think, in this circuit,.a case where a cartoon, 


_@ 


I believe, and the cartoonist had for'a oreat number of 


jwemg 68 
years permitted copies of the caxtoon to be circulated 
without notice of copyright. 
And the court hold in thet case that having 

knowingly permitted the work to be circulated without a 
notice of copyright that ‘he had abandoned his copyright 
and as a result his widow, who wag asserting a claim 
against someone who reproduced it Taany yearg later, had 
no claim. 


I don't think that is at all relevant. 


Fi 
ERS ST PR Pe ma oot ne cert 


“dee 


THE COURT: Why not? 
‘MR. JACOBY: Because thexe was no notice on 
copyright on copies that were circulated with the consent 


of the cartoonist. 


THE COURT: Do you think failure to perform 


notice-- 

MR. JACOBY: Is of the essence. I think 80, 
your Henor. I think the Hampton case in the 9th Circuit 
which also went to the Supreme Court andwhich I rely on 
principally where there was a huge delay and constant 
snowings of this silent picture is really controlling 
here, 

TRE COURY: whe Stuff case is 1965 in this cir- 
Guile and therefore of invinituly more persuasive ebility 
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MR. JACOBY: I agree if it were in point, it 
would be far more persuayive. 

MR. FUS8: Yous Renor, the case does not tum 
on the notice part of it. The case turned on the queetion 
whether there was such evidence of abandonment, evidence 
of lack of policing, that the Court felt that that was 
sufficient to indicate the intention of abandonment. 

i think that is what ia involved. 

In the Hampton case, the 9th Circuit, I dis- 


tinguished that in the brief and there are many, many 


distinctions there; nowhere does it approach the kind of 


complete use saturation with millions of people seeing 
it as in our case, 

There, there were a few isolated showings and 
there was specific testinony in that case that the 
Paramount, I believe the plaintiff, did not become aware 
of its use until X think 18 months prior to the action 
being taken and immediately after they sent a cobb. 

So it doesn’t compare in the wide use of the 
Facts #8 to our case and I think our case is right in 
poine in terns of Stuff and it doesn't turn on the question 
of the copyrigqnt notice. 


Obviously this was distributed without a copy- 


eight notice in Cecil Hull. 
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Presuming that we were cat off in 1952, with 


respect to our rights, then there ghould have been a 


“copyright notice since 1952 in Cecil Hull, which it wasn't. 


So it was cirenlated without her copyright 
notice for the last 18 years -- this motion picture. 
HMR. JACOBY: Wall, Mr. Fuss, your most reces® 


statement just isn’t the fact. After all, the prints 


- omeenee. 


you have been distxibuting bear the original copyright 


notice and you know perfectly well that it is not neces~ 
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sary to have a renewal notice as long as the original 
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notice is on the film. 
MR. FUSS: They bear our copyright notice, 
notion picture copyright notice. 
MR. JACOBY: Yes, thet is a wholly different 
copyright you are talking about. 
COURT: Would you please be seated? 
JACOBY ¢ Sorry, your Honer. 
» COURT: Is it the law that when the owner 
of a copyright dies I gather in substance you, having 
read Mr.Jacoby's memorandum, that the law is then interested 
in preserving any property in that copyright to the family 
of the creator of the work and, therefore, any licenses, 
options, whatever, for particular purposes, upon their own 
completion terminate. And if I undecstind his argument 


cosrectly, it is that it is heyond the power of the creator 
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of the work to grant a period greater than the original 


‘period of copyright if that greater period exceeds the 


life of the authoz, or whatever you want to call a person 
who created the work. | 

Do I understand your point, Mr. Jacoby? 

MR. JACOBY: Precisely, your Honor. 


THE COURT: Would you please respond to that? 


MR. FUSS: Obviourly this is an anomalous situa- 


THE COURT: A what? 

MR. FUSS: An anomalous situation, a peculiar 
Situation. It is a court-devised doctrine of a new estate 
really saying something new happens at that time. 

THEQOURT: Right. 

MR. FUSS: I agree that it is intended to pro- 
cect the relatives, the descendants of the original 
author. How far tis doctrine goes in cutting off rights 
is a question for this Court to dacide in part here and 
it should be as rastrictive in cutting off eeice rights 
AaB possible because a bargain was made. 

The Court in the recording case went ag far 
“8 to say a licente was granted for one use of this 


.ctistie work end you cannot go back to the original 


actkistic work and borrow once egain in creating another 
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artistic work after the period has expired. 

It didn't say that the first borrowing cannot 
be continued. In other words, if it would be a book that 
we are dealing with ~- 

THE COURT: [I understand that in the case of 
Traviata, Butterly, as it wae, they made one version 
and then afterwards they sought to make another version. 

MR. FUSS: That is correct, your Honor. 

THE COURT: That is not the case here. Your 
point is you are showing the same film. 

MR. FUSS: If this would be a point there would 
be no problem of selling. 

THE COURT: Why does that reasoning not apply? 
Assuming this is not exact factually on all fours with 
that case, why doesn't the reasoning apply here? 

MR. FUSS: Because it would be more analogous-- 

THE COURT: Again let me state I understand it 
to mean when a person buys a subsidiary right such as -- 
I am learning a whole new vocabulary in this case -- a 
motion picture copyright, that if it includes an extension 
beyond its original term, in substance, such a person, 
according to what Mx. Jacoby contends, buys it at his_ 
peril; namely, that if the person who is the original 


gventoxr, or whatever it is called, dies, certainly during 
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the period of the original grant he is out of luck in 


‘terms of his extension. That is Mr. Jacoby's point and 


I invite your response. 

MR. FUSS: et me put it this ways - 

If this would be-a book that we wredealing with 
there would be no question we could continue to sell the 
copy of the book that we had made even in the renewal 
period. I don't think Mr. Jacoby wield cearena with that. 

But because we have a new form of art here and 
this form of art is a motion picture and an entirely inde- 
pendent contrince has grown up with respect to that motion 
picture which says that each screening is a new act, because 
of that Mr. Jacoby has this argument. 

But there is no new creative artistic borrowing 
from the original work. 

THE COURT: No, I understand that; you made that 
clear. 

MR. FUSS: What I am saying is that the dis- 
tinction-~ 

THE COURT: I am just asking-=- and obviously my 
Mind is in no way made up about anything at this point -- 
what difference does it meke? 

AR. FUSS: Y say to you it 4s more analogous -- 


the sane difference as it makes between a book which has 
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been published-- 

THE COURT: Wait just a minute. You talk about 
beoks. If the publisher of a book had ten thousand copies 
left at the end of the period presumably he would be 
entitled to get rid of those, sell those books. 

MR. FUSS: That is correct, your Honor. 

THE COURT: By the same token I would greatly 
doubt whether he could run off another printing after 
expiration; is that corzect? 

MR.FUSS: I don't know, your Honor, with re- 
spect to that. He cannot again use it. Perhaps he cannot 
run off aaa printing. He could use the same artistic 
work though in terms of getting rid of what he had under 
the license. 

THE COURT: Yes. 

MR. FUSS: Here we had a step further that a 
new artistic work was created in reliance on the first 
one and there was an independent copyright of that. And 
we have alse the situation where the plaintiff cannot show 
this film because he doesn't have our copyright. We have 
on independent copyright in the motion picture and the 


plaintifY hasn't contended that he is entitled to show that 


wotion picture. 


S0 what he only has -~ 
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THE COURT: He has contended quite obviously, 
this is what the lawsuit 4s ebout, chat you can’t show 
the motion picture without paying him for his copyrigk®. 

MR. FUSS: That is correct, your Honor, 

THE COURT: Gentlemen, how much more time do you 
want to get in whatever memoranda, proposed findings anda 
conclusions? 

MR. JACOBY: It would be helpful, your Honor, 
if the Court Reporter can tell us -~ 

THE REPORTER: Two weeks. 

THE COURT: It will not be earlier than a 


couple of weeks. 
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Gentlemen, I cannot express to you with enough 


fore fy gh as. 
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force how overburdened the Court Reporters are in this 


court and what a job above and beyond what anybody has 
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a right to expect of them they are doing. So if he says 
two weeks, I am afraid you can wince or otherwise express 
your disasproval, but that is the way it is. 


vy 
MK. JACOBY: I hate to hold you up that long. 
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THECOURT: That is all right. I have got other 


waudone 


things to decide. 
Knowing that you will receive the record in 
approximately two weeks, when do you propose to submit 


fandings and conclusions and such memoranda as you have to? 
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MR. JACOBY: Three weeks from today? 
MR. FUSS: That will be all right, your Honor. 
MR. SELKIRK: Three weeks is fine with us, your 
Honor. 
THE COURTs What you are saying is a week after 
you get the minutes? 
: MR. JACOBY: Yes. 
THE COURT: All right, sir. 


Decision reserved. 
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Name  pirect Cross Redirect Racross 
“Paul Killiam ss 
Raymond Rohauer AG 

Jonathan Dodd 42 46 55 55 
"Mr. Rohauer 59 
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Schwartz, Burns, Lesser & Jacoby, New York Citv 
(Herbert P. Jacoby, Robert E. Suggs, of counsel) 
for plaintiffs, 


Abraham M. Fuss, New York Citv, for defendants 
Killiam Shows, Inc., Paul Killiam, and Cducational 
Broadcasting Corporation. 

Nicholas A. D'Onofrio, New York City (Alexander M. : 


Selkirk, Jr., Of counsel) for defendant Bowery 
Savinos’ Bank. 


BAUMAN, D. J. 


This is an action for copyright infringement brought 


pursuant to the Copyright Act, 17 U.S.C. § 1 et seq. The action 


was tried before this court, sitting without a jury, and what 
follows constitutes my findings of fact and conclusions of law 


1/ 


pursuant to Rule 52(a) of the Federal Rules of Civil Procedure. 


Some time prior to May 15, 1925, one Cdith Maude Hull, 


a British subject, wrote a novel entitled "The Sons of the Sheik". 
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work was published in the United States on or ahout May 15, 
1925 hy the firm of Small, Maynard & Co., which duly reqistered 
the work in the United States Copyright Office and received hereby 
a Certificate of Convright Reqistration bearing the number A:855221. 
On or about November 23, 1925, Small, Maynard transferred the 
United States Conyriqht to the author. By agreement dated Decenber 
a, L925, she assigned the motion picture rights to one Joseph H. 
Moskowitz. The agreement provided, in pertinent part, that "[{t]Jhe 
Seller hereby grants, sells and assigns to the Purchaser all the 
motion victure rights in and to the said story for the entire world, 
together with the sole and exclusive right to make motion picture 
versions thereof ..." The agreement further provided that the 
author would vrocure the renewal of the copyright prior to its 
exviration and would thereupon assign the motion picture rights 


for the renewal term to Moskowitz. 


The succeeding histories of the novel and motion picture 
diverge at this point, and it will be useful to consider each 
sevarately. Edith lull, the author, died in 1943. On May 22, 1952, 


the United States Copyright in the novel was renewed in the nane 


of Cecil Winstanley Hull, a plaintiff herein, who was the author's 


sole surviving child. A Certificate of Renewal Copyright was duly 
issued in her name, bearing the number R:95176. On May 6, 1965, 
Cecil Hull assigned to Raymond Rohauer, plaintiff herein, "all of 
[Hull's] right, title and interest (if any) in and to the motion 
picture and television rights of every kind and character throughout 
the world and in all languages in a certain literary and/or dramatic 
property entitled 'Sons of the Sheik’ ...." This assignment was 
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registered? in the United States Copyright Office on May 18, 1965. 


Pursuant to the December 7, 1925 agreement hetween Edith 
Wull and Josenh Moskowitz, a motion picture entitled "The Son of 
the Sheik" starring Rudolph Valentino was produced and released 
for exhibition in the United States in 1926. It is undisputed that 
the motion nicture is hased on the Hull ee as August 24, 1926, 
the picture was registered in the Copyright. Office by and in the 
name of Feature Productions, Inc., as assignee of Moskowitz. Its 
certificate bore the registration number L:23046. This copyright 
was renewed on March 18, 1954 by and in the name of Art Cinema 
Associates, Inc., the then proprietor of the copyright. The renewal 
certificate was numbered R:127185. By agreement dated September 
14, 1961 Art Cinema Associates, along with Mrs. Emil Jensen and 
Walton & Co., sold their interests in the motion picture, including 
the renewal copyright, to Gregstan Enterprises Inc. Some time 
thereafter, Greqstan assigned all such interests, including the 
renewal copyright, to Killiam Shows, Inc., one of the defendants. 
Paul ee ene defendant, is and was an officer, director 


and sole stockholder of Killiam Shows. 


On July 13, 1971, the motion picture was shown on televi- 
sion station WNET, which operates on Channel 13 in the New York 
metropolitan area and which is owned by the Educational Broadcasting 
Corporation (hereinafter "Broadcasting"), another defendant. The 
showing was made possible by a grant of $75,000 from the Bowery 
Savings Bank, also a defendant, which was underwriting a series of 
12 motion pictures entitled "The Silent Years", all of which were_ 


~ie 


to be shown on WNET. The film required for this exhibition was 
made by Broadcastina from a print made available to it by Killiam 
Shows; the consideration naid for the use of the nrint was furnished 
to Broadcasting by Bowerv. 

The July 13 showing occurred without any license from 
plaintiffs Rohauer or waa Several years earlier, by letter of 
counsel dated May 12, 1966, Rohauer had informed Killiam of his 
assignment from Cecil ltull and advised him that any showing of the 
picture would constitute an infringement of his rights. On July 
12, 1971, the day before the first television showing, Rohauer's 
counsel informed Broadcasting that the scheduled showing would con- 
stitute an infringement of riqhts granted him hy Cecil Hull. The 
instant action was comsenced on September 22, 1971, and clained 


copyright infringement based on the July 13 showing. 


After the action was commenced, the film was shown twice 


more on Channel 13 as nart of "The Silent Years" series: on October 
11 and October 16, 1971. By agreement of the narties, the complaint 
is deemed amended to include the additional showings as alleged 


acts of infringement. 


Also relevant here is a brief recitation of the history of 
the motion picture's use prior to July 13, 1971. It is undisputed 
that between 1952 and 1965 Rohauer was responsible for numerous 
showings of the motion picture, a print of which he had purchased 
from the president of Art Cinema Associates. It is also undisputed 
that the aetcion picture had been shown extensively in the United 


States as part of a series entitled "Silents Please" which began 


wie 


in 19469; K liam Shows or its vredecessors in interest controlled 
tev Nilliam had furnishes the print for such showinds. The fFiln 
was also shown on television in Great Pritain hetveen 1962 and 1966 
as mart of the "Silents Please" series. There is no evidence that 
Cecil Hull ever objected to any of these uses, or that she was 


aware of ther, 


Ie 

As the foregoing statement of facts indicates, both sides 
claim ownership of the motion nicture rights to "The Son of the 
Sheik". The vrincipal legal question which the case presents, then, 
is whether the grant of the motion picture rights from Edith Hull 
to Joseph Moskowitz, to which Killiam Shows has succeeded, consti- 
tuted prover authorization for the showings which took vlace over 
Channel 13. Defendants, of course, claim that it does. Plaintiffs, 
however, arque that the subsequent renewal of the copyright by Cecil 
Hull following Fdith Hull's death extinguished any rights which 
Moskowitz and his successors in interest acquired. My understanding 
of the anolicable authorities convinces me that plaintiffs' view 


is correct. 


It has been held in this Circuit that when an author of 
a copyrighted work dies prior to the expiration of the copyright 
term, and the next of kin applies for renewal before the term 
expires, he acquires "a new and independent right in the copyright, 
free and clear of any rights, interests, or licenses attached to 


the copyright for the initial term." Fitch v. Shubert, 20 F.Supp. 


314 (S.D.N.Y. 1937); G. Ricordi & Co. v. Paramount Pictures, 189 
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F.2d 469 (2nd Cir. 1951); Silverman v. Sunrise Pictures Corp., 273 
F. 909 (2nd Cir. 1921). See also Bricker, "Renewal and Extension 
Of Copyright”, 20 So. Calif. L.Rev. 23 (1955) at mo. 27-31. 1 also 
find highly versuasive the views of the leading text writer in 

this field: "If the author (or other assianor of the renewal ex- 
pectancy) is not livindg when the renewal rights vest, then those 
persons who by statute succeed to the renewal rights are not bound 
by any assignment executed by the author (or by any assigning member 


of a prior renewal class) so that the assignee takes nothing." 


Nimmer on Copyright, § 117.3. 


Nimmer has also addressed the nrecise question with which 


I am confronted here: 


"AS motion nicture producer whose rights in the 
‘underlying’ work terminate at the expiration of 
the original term may not thereafter make addi- 
tional ‘nrints' of the film, nor may he revoroduce 
a new motion nicture based upon the same work. 
Both of such acts would constitute unauthorized 
conving. A more difficult question is whether the 
mere exhibition in theatres or on television of 
previously created film prints constitutes an in- 
fringement of conyricht in the underlying work. 

It would seem that such conduct would constitute 
an infringement of either the right to make copies, 
the right to make other versions, the right ¢o 
dramatize a non-dramatic work, or the right to 
perform a 'transcrintion or record’ of a non- 
dramatic literary work." Nimmer, supra, § 113. 


Defendant araques, as I understand it, that the motion 
picture is an independently copyrighted derivative work, the use 
of which cannot be controlled by the holder of the renewal copy- 
right in the underlying work. Although the view is hardly illogical, 
I can find no supvort for it in the applicable precedents; as I 


have already noted, such precedents as do exist repudiate this 
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arqument. One case that directly considered the surposed "inde- 
yeraence” of a derivative work i9 Sunset Securities Cormany v. 
Covard-"cCann, Inc., 47 Cal. 2d 907, 396 P. 2a 777 (1957), reversina 
297 P.21 337 (Dist.Ct. Of Anncal, 2nd Disk. In that cise 

a nublisher which was the nronrictor of a duly conyriqited novel 
sold the motion victure rights to a film company under an aarcer:ent 
which gave the vurchaser such riqhts for a ten year neriod. The 
agreement further provided that all riqhts would revert to the 
publisher at the end of that period unless the rurchaser paid an 
additional sum. A motion nicture was duly made, and, after several 
proceedings not relevant here, the purchaser's successor in interest 
brought an action against the publisher to “quiet tPtlo" ts the 
motion picture and to confirm its right to exnloit it heyonda the 
expiration of the ten year pveriod. The District Court of Appeal 
accented plaintiff's argument, and in so doing employed reasoning 
strikingly similar to that of the defendants here: "the film 


*Ruthless' was actually made and copyrighted within the ten year 


period. The film is a senarate entity from 'Prelude to Night' [the 


novel]. it may be separately copyrighted. 17 U.S.C.A. § 5(e). 

The agreement conveyed to [the purchaser] the right to copyright 
the film. As a copyright endures for twenty eight years ..., de- 
fendant's contention that the copyright taken out on 'Ruthless' 
would revert to defendant at the end of ten years is implausible.” 
297 P.2d at 140. The California Supreme Court unanimously reversed 
this holding. Although its opinion relied principally on the 
construction of the original agreement, the comrt clearly rejected 
the lower court's theory that motion picture rights, once granted, 
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Cannot revert to the proprietor of the unierlying work if a motion 


nicture is made and cooyriahted hv the crantec. 


Plaintiff also finés sunpnort for his rosition in the pro- 

nosed revision of the Convricht Lay which has been before Conauress 
4/ 

since 1965. § 203(b)(1) of a recent incarnation of that hill 
provides as follows: 

"A derivative work prenared under authority of the 

qrant hefore its termination may continue to he 

utilized under the terms of the qrant after its ter- 

mination, but this orivilede does not extend to the 

preparation after the termination of other derivative 

works based uvon the copyrighted work covered by the 

terminated grant.” 
Although this micht well be deered an admirable statement of what 
the law should be, it is scarcely persuasive of what the law is. 
As our Court of Anneals has noted, the proposed revisions of the 
Copyright Act command adherence only insofar as “the result which 
the provosed legislation would compel is not precluded in any way 
by the decisions rendered under the present Copyricht Act." Goodis 
v. United Artists Television, Inc., 425 F.2d 397 (2nd Cir. 1970). 
My reading of cases such as Fitch and Ricordi convinces me that they 
are inconsistent with proposed § 203(b)1l. I therefore can accord 
it no weight, and must reject defendants' argument that the owner 


of an independently copyrighted derivative work may continue to 


exploit it beyond the original term of the underlying work. 


II. 


My discussion in the preceding section suffices to estab- 
1 


list that, save for the affirmative defenses to be considered below, 
plaintiffs' copyright was infringed by the showings of “The Son of 
the Sheik". The fact that the showings were broadcast over 


ota 


Broadcasting's facilities with the aid of a nrint furnished by 
Killiam Shows establishes the liahility of those two defendants. 
It is well settled — and not disputed hy Broadcasting here -— 
that a broadcasting comnany which hroadcasts infringing material 
over its facilities is liable for infringerent. Bradbury v. 

207 F.20 476 (9th Cir.), cert. 
dismissed, 368 U.S. 801 (1961). A more difficult cuestion is 
whether defendants Paul Killiam and Bowery Savings Bank can be held 
liable as contributory infringers, and it is to that question I 


now turn. 


It is agreed that Killiam is an officer, director, and 
sole stockholder of Killiam Shows. From this plaintiffs argue that 
he is the "alter ego" of Shows, or, as they phrase it, that he is 
"the cefendant Shows doing business in corporate form." Plaintiffs 
claim further that Killiam "completely dominates and controls its 


[the cornvoration's] operations and is the sole beneficiary of its 


acts." Unfortunately, there is nothing -in the record to support 


any of these assertions; all that is before me is the statement in 
the stinulation of facts that Killiam is an officer, director, and 
sole stockholder of Shows. At trial, plaintiffs rested without 
introducing any evidence of the extent of Killiam's activities. 

I can thus scarcely infer that Killiam "completely dominates and 
controls" the activities of the corporate defendant. Nor, I have 


concluded, can I find him liable as a contributory infringer. 


A contributory infringer has been defined as "one who, 
with knowledge of the infringing activity, induces, causes, or 
a 


materially contributes to the infringing conduct of another." 
seecuin Publinting Coproration v. Columbia Artints Management, Ine., 
443 7,20 1159 (2nd Cir. 1971). Cornorate officers will be held 
liable “or the infringing acts of the cornoration “if they nersonally 
narticinate? in the acts constituting infrinacrment." Ht, Kolhe Co. 
V. Shaft, 240 F.cunm, $88 (S.0.1.¥.), affd., 352 P.2a 285 (2nd Cir. 
19°85); Hademever v. Insect-O-Lite Co., ENC.» 201 F.2d 696 (6th Cis 
19€1). A recent gloss on the meaning of nersonal participation has 
been vrovided hy Judge Moore, sitting by designation in the Eastern 
District of New York. He held that the president of an infringine 
corporation could be held liable simnlv because "he had the right 

and ability to suvervise the infringing activity and also had a 
direct financial interest in such activities." L & L White ‘letal 


Casting Corn. y. Cornell Metal Snecialties Corn., 353 F.Sunn. 1179 


(E.D.N.Y. 1972). 


Courts have rarely imposed liability on a corporate officer 
for the infringing acts of the corroration without some inquiry into 
either the officer's actual particivation or, at the very least, 
into the nature of his function within the corporation. In Shapiro, 
Bernstein & Co. v. Gabor, 266 F.Supp. 613 (S.D.N.Y. 1966), the 
court held that "{w]hether defendant [the corporation's president] © 
did personally participate can only be determined after resolution 
of that issue of fact upon a trial." In other cases in which cor- 
porate officers have been found liable, these findings have been 
based on careful evidentiary determinations regarding the scope of 
the officer's role in the infringement. Sec, e.g., Morser v. Bengor 
Products Co., 283 F.Supp. 926 (S.D.N.Y. 1968); Warner Bros. - Seven 
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Arts, Inc. v. Kalantzakis, 326 F.Supp. 8C (S.N.Tex. 1971). In the 
instant case, I am unwilling to imnose liability on defendant Killincr. 
hasea on nothing more than speculation regarding his pvarticinition in 
the cornoration's activities. That he is officer, director, anc 

ole shareholder docs not lead ineluctably tc the conclusion that 

the corroration is his alter_eqo. I am unaware of any conyriaht 


infringement case that has imrosed liability on a cornorate officer 


on such a meacer factual record. Accordindiv, the action is disnissel 


as against defendant Paul Killian. 


rit. 

With regard to the liahility of the Bowery Savings “ank, 
I should note at the outset that I attach no weight to its self 
styled role as an "“underwritei:" rather than a "snonsor" of the 
televised showings. Programs shown on educational television sta- 
tions, such as Channel 13, do not have sponsors in the conventional 
sense; rather, a commany which has contributed toward the presenta- 
tion is usually permitted a brief and rather sedate announcenent 
of its contribution, which usually appears at the end of the rrogram. 
Here, in addition, the entire "Silent Years" series was extensively 
advertised in the press, on public buses, and in other media; all 
such advertising bore Bowery's name. It is also conceded that 
Bowery distributed posters hearing its name as well as a still pho- 
tograph from the motion picture. Although Bowery was unable to 
engage in the crasser forms of self promotion to which commercial 
television has accustomed us, I fira that its participation in the 
financing and promotion of the series qualifies it as a sponsor. 
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A sponsor will be held liable for copyright infringement 
if it had the vower to supervise and control the content of the 
programs. Davis v. E.I.DuPont de Nemours & Co., 249 F.Supp. 612 
(§.D.N.¥. 1965); Bevan v. Columbia Broadcasting System, Inc., 329 
F.Supp. 601 (S.D.N.Y. 1971); Nimmer, supra, § 134.1. Plaintiffs 
concede that Bowery was unaware of the infringement at the time of 
the July 13, 1971 showing of the motion picture and accordingly do 
not seek to impose liability for that particular act. They do con- 
> tend, however, that Bowery is liable for the October 11 and October 


16 showings. By that time the instant action had already been filed, 


and Bowery's lawyers had received a copy cf a letter from plaintiffs’ 
counsel to Broadcasting's counsel warning against any further show- 
ings. Plaintiffs argue that Bowery, having received such notice, 


must. be found to be a knowing and deliberate participant ‘in the 


ad 


infringement. 

Although Bowery was unquestionably apprised of the infringe- 
ment charges, I am not satisfied that their activity reaches the 
“control and supervision" standard of Davis and Bevan. Again, as 
with Killiam, the problem is largely one of proof. Plaintiffs have 
oitfered some evidence of Bowery's advertising activities; they have 
not, in my view, offered sufficient evidence of the nature of 
Bowery's relationship with Broadcasting or of the extent o* ics 


supervision over the series. The tacts of Davis v. FE.I.DuPont de 


Nemours & Co., supra, offer an instructive contrast. It was there 
established that the sponsor's approval was required at several 
stages in the production of the television program. Because the 


sponsor saw the first draft of the television script and participated 
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in story conferences, the court found it had the power to determine 
the content of the program and that it had exercised that nower. 
It was not, the court concluded "merely an advertiser buying time on 
a program produced by a station over whon it had no control." 240 
F.Suov. at 632. On the record before me, I have no way of knowing 
how active or vassive Bowery was with regard to the nroduct:on of 
"Me Silent Years". I cannot determine, for example, whether it 
particivated in selecting the films for the series or whether it 
simply agreed to finance a package already devised by Broadcasting 
or some third party. Davis suggests that such determinations are 
highly relevant to deciding whether a sponsor is a contributory 
‘nfringer. Because plaintiffs have failed to sustain their burden 
of proof, the action is dismissed as against defendant Bowery. 

av. 

I shall now consider the various affirmative defenses 
asserted by the defendants. The first of these is abandonment. 
Nineteen vears elansed between 1952, the' year Cecil Hull renewed 
the conyright to "The Sons of the Sheik" and 1971, the year this 
action was commenced. During that interval the motion picture was 
shown frequently on television in both Great Britain and the United 
States, but at no time did either Cecil Eull (prior to 1965) nor 
Rohauer (after 1965) raise any objection or make any attempt to 
- yestrict the motion nicture's exhibition. This inaction, defendants 


contend, amounted to an abandonment of the copyright. ‘ 


It is well reccqnized, however, that abandonment must be 
manifested by some overt act indicative of an intent to surrender. 


«13- 


rights in the copyrighted work and to allow the public to cony it. 
Mere inaction is not a sufficient manifestation of such intent. 
National Cantes Publications Inc. v. Fawcett Publications Inc., 191 
F.2d 594 (2nd Cir. 1951); Marvin Worth Productions v. Superior Films 
Corp., 319 F.Supp. 1269 (S.D.N.Y. 1970); Mimmer, supra, § 146. A 
case which closely parallels this one is Hampton v. Paramount 
Pictures Corvoration, 279 F.2d 100 (9th Cir. 1960), cert. denied, 

364 U.S. 882 (1960). In that case plaintiff's predecessor in interest, 
the assiqnee of a copyrighted motion picture, had licensed Kodascope 
ini1927 to produce prints of this film, as well as others, for "non- 
theatrical exhibitions". After 1930, however, Kodascope rented and 
g0ld such prints without restriction. Defendant purchased a print 

of the motion picture in question and, beginning in 1942, exhibited 
it, along with others in his theatre. Plaintiff did not dSbject to 
these showings until 1954. The Ninth Circuit held that despite a 


lapse of 27 years, vlaintiff had not ahandoned the copyright. *‘ 


Following National Comics, suvra, it held that abandonment reouired 
some overt act indicative of an intent to suppenday, It further 
concluded that "[e]videnee of such an overt act is here totally 
lacking. There was at most lack of action." 279 F.2d at 104, The 


most that can he found in the present record is a lack of action 


o/ 
as well, and I therefore find the defense of abandonment unavailing. 


Defendants' trial brief also contains what appears to he 
a half-hearted reference to the defense of estoppel. The reluctance 
with which this argument is pressed is thoroughly justified. The 
Ninth Circuit in Hampton has accurately stated the elements of the 
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defense: (1) the party to be estopped must know the facts of the 


defendant's infringing conduct; (2) he must intend that his conduct 


be acted on or must so act that the varty asserting the estovnel 


(usually the defendant) has a riqht to helieve it is so intended; 
(3) the defendant must he ignorant of the true facts; (4) the de- 
fendant must rely on the plaintiff's conduct to his injury. See 
also Nimmer, supra, § 147. To state the defense is to demonstrate 
its inapplicability. There is no evidence that Cecil Hull, for 
example, knew of the unauthorized showings of the motion picture 
between 1952 and ewes! ek is there any evidence that either Cecil 
' Hull or Rohauer intended their inaction to permit those such as 
defendants to show the motion picture without authorization. Nor, 
finally, is there any indication that the defendants relied on 
plaintiffs' inaction to their detriment. Indeed, the record shows 
that defendants persisted in showing the motion picture on two 
‘occasions even after they had been warned that suth action woald 
infringe plaintiffs' copyright. The defense of estoppel must there- 


fore fail. 


Vv. 
The next defense asserted has doubtless been dredged up 
from the antiaue maxims of equity. It is contended that plaintiffs 
should not be vermitted to prevail because they came into court 


with unclean hands. The essence of this charge, it seems, is that 


Rohauer frequently exhibited the motion picture prior to 1965 without 


obtaining a license from Hull, and thereby engaged in acts of in- 
fringement similar to those of which he now accuses the defendants. 


wie. 


Nimmer has noted that the defense of unclean hands "is 
recoanized only rarely, when the plaintiff's transgression is of 
serious pronortions and relates directly to the subject matter of 
the infringement action." Nimmer, supra, § 149.2. The requirement 
that the "transoressidn" relate to the subject matter of the liti- 
gation is suscentible of two interpretations, neither of which aids 
the defendants' cause in the slightest. In Bentley v. Tibbals, 223 
F. 247 (2nd Cir. 1915), the unclean hands defense was held inappli- 


cable because the "transgression" of which the plaintif£ stood 


accused did not harm the defendant or prejudice him in any way. In 


Jacoby-Render v. Jacques ‘ceisler Manufacturing Corporation, 287 
F. Sunv. 134 (S.D.N.Y. 1968), the court stated that unclean hands 


would bar the nlaintiff only if he was attemnoting to charge the 


Gefendants with liahility for an act in which he himself had parti- 


cinated. The Bentley view of the defense completely absolves 


Rohauer: there is no claim that his showings of the motion picture 
harmed the defendants. At most, they injured his co-plainti‘f, 
Cecil Null. Nor do the defendants fare any better by invoking 
Jacobv-Bender, for it is ciear that Rohauer did not participate in 
or abet any of the acts of infringement with which defendants are 


charged. 


A principle frecuently applied to the unclean hands doc- 
trine in vatent caxes scems equally applicable here. It has been 
beld that defendants cannot avail themselves of the unclear: hands 
doctrine if plaintiff has abandoned its objectionable practices 
nrior to the commencement of the action, Q-Tins, Inc. v. Johnson 
and Johnson, 108 F.Supp. 845 (D.N.J. 1952), affd., 206 F.2d 144 
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(3rd Cir. 1953), cert. denicd, 346 U.S. 8€7 (1953); Fastern Venetian 
Blind Co. v. Acme Steel Co., 188 F.2a 247 (4th Cir. 31953). Here, 
any wronoful conduct in which Rohauer engaged ceased in 1965, when 
he purchased the motion picture rights from Cecil Hull. In sum, 
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I find nothing in plaintiffs’ behavior so egregious as to warrant a 
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dismissal based on the dubious doctrine of unclean hands. 


Vii 
Defendants next arque that even if their showings did in- 
fringe vlaintiffs' copyright, such showings constituted a “fair use" 


of plaintiffs' work. Our Court of Appeals considered the nature 


and justification of the fair use doctrine in Rosemont Enternrises, 
Inc. v. Random House, Inc., 366 F.2d 303 (2nd Cir. 1966), cert. 
denied, 385 U.S. 1009 (1967). Fair use, it stated, “is a privilege 
in others than the owner of a copyright to use the copyrighted 
material in a reasonable manner without his consent, notwithstand- 
ing the monopoly granted to the owner." See Ball, Copyright and 
Literary Property, 260 (1944). Citing Berlin v. E.C. Publications, 
Inc, 329 F.2d 541 (2n@ Cir. 1964), it noted that “courts in passing 
upon particular claims of infringement must occasionally subordinate 
the copyright holder's interest in a maximum bidnetat return to 


the greater public interest in the development of art, science, 


and industry." Hence whether an infrincer will be entitled to the 


benefit of the fair use privilege depends on the nature of the 
infringing work; the most important consideration is whether the 


distribution of such work "would serve the public interest in the 


free dissemination of information." Not surprisingly, therefore, 


the fair use privilege has been most frequently extended to works 


in the fields of science, law, medicine, history and hiography. 
See also, Public Affairs Associates, Inc. v. Rickover, 268 F.Supp. 


444 (D.D.C. 1967); Eisenschiml v. Fawcett Publications, Inc., 246 


F.2d 598 (7th Cir.), cert. denied, 355 U.S. 907 (1957). 


The factors bearing upon a court's inquiry into a fair 
use defense have been well stated by Judae Lasker in Marvin Worth 
Productions v. Superior Films Corporation, 319 F.Supp. 1269 (S.D. 
N.Y. 1970). The court must determine: (1) was there a substantial 
taking, qualitatively or quantitatively; (2) if there was, did the 
taking materially reduce the demand for the original copyrighted 
property; (3) does the distribution of the infringing material 
serve the public interest in the free dissemination of information; 
(4) does the preparation of the material require the use of prior 
materials dealina with the same subject matter. 319 F.Supp. at 


1274. 


A consideration of but one of these factors is sufficient 
to dispose of defendants' claim. There is no disternible public 
interest in the dissemination of "The Son of the Sheik" sufficient 
to justify the infringement. Even a cursory examination of those 


eases in which courts have recognized a significant countervailing 


defendants’ arqument falls. In Time Incorporated v. Berrard Geis 
Associates, 293 F.Supn, 130 (S.D.N.Y. 1968), eketehes basec ona 
film of President Kennedy's assassination were found justified as 
a fair use because of the 'bublic interest in having the fullest 
information available" on that event. In Meerovol v. Nizer, 361 
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F.Suno. 1063 (S.).4.Y¥. 1973), the nublication of letters of Julius 
and Ethel Rosenhber: was deen 4 tartibios by “the continuing interest 
in and imnortance of the celebrated Rosenberg case." It can scarcely 
be argued here that the endvring fame of Rudelnh Valentino or the 
intrinsic literary an4 historical rerit of "The Son of the Sheik" 
(whatever it mav te) serves anv public interest sufficient to endow 
these defendants with the privilege of fair ee 
Vil 
Defendants next argue that Dodd, Mead, & Co., which in 
1952 filed the anplication for the renewal conyricht in the name 
of Cecil Hull, had no authority to act as her a pressing 
this contention they have a heavy burden to bear. 17 U.S.C. § 209 : 
provides that a reaistration certificate issued by the Copyright 
Office is prima facie evidence of all of the facts stated therein, 
see cerry Vocel “usic Ca. Vv. Forster Music Publisher, Inc., 147 ¥.2a 
G14 (2nd Cir. 1945); vWihtol v. Wells, 231 F.2d 350 (7th Cir, 1956); 
ROhauer v. Feiecman, 306 F.2d 933 (9th Cir. 19€2); Geisel v. Poyntor 


Procucts, Inc., 295 F.Supp. 331 (S.0.N.¥. 1969); Tennessee F ibricat- 


ing Co. v. ‘ioultgie Manufacturing Co., 421 F.2d 279 (Sth Cir. 1970). 


Defendants introduced no evidence tending to overcome the 
statutory presumption, They did call Jonathan Dodd, an employee 


of Dodd, Mead whose work involved the supervision of covyrights. 


He had been an employee of the firm since 1958, and thus had no 


first hand knowledge of the circumstances surrounding the renewal 
in 1952. Nor was he able to produce any documents that bore on the 
question of Dodd, Mead's authority to renew. Hw did, however, 
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testify that the firm customarily handled all copyright matters 
for its authors, and it thus apvears scarcely unusual that it 
processed the renewal of the Hull novel here. In sum, there is 
nothing in the record suqgesting that Cecil Hull sought to deny 
Dodd, Mead the authority to act as her agent in procuring the re- 
newal of the copyright. The statutory presumption has thus not 


been overcome, and this defense must also fail. 


VIII 

Firally, defendants argue that the 1965 agreement by which 
Cecil Hull assigned rights te Rohauer must be construed to excli7e 
those rights that had previously been assigned by Edith Hull to 
Moskowitz. They point out that the aqreement purported to convey 
“all the undersigned's right, title an interest (if any) in and 
to the motion picture and television rights." The agreement also 
contained the following varenthetical phrase: "the world motion 
picture rights in such literary property having been sold by Edith 
M. Hull in December 1925 to Joseph H. Meskowitz." Relying on these 
passages,defendants contend that the agreement cannot be deemed to 


convey the motion picture rights previously granted to Moskowitz. 


This argument of course ignores the principle that assign- 
ments of rights made during the original term of the copyright do 
not bind those who succeed te the renewal rights. G. Ricordi & 
Co. v. Paramount Pictures, supra. Purthetnore, plaintiffs have 
proffered a justification for the inclusion of the reference to the 
Hull-Moskowitz assignment which I find wholly convincing. They 
point sut that the copyright Law which obtained in those countries 
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adhering to the Berne Convention made no provision for copyright 


renewal. In most such countries, a covyright endured for the life- 
12/ 
time of the author nlus fifty years. A grant of richts under a 


copyright could continue as long as the copyright subsisted, but in 


certain countries, of which Great Britain was one, the rights revert 
to the author's heirs twenty five years after his desek.  prsteiets 
thus point out that the 1965 assignment from Cecil Hull to Rohauer 
took place only twenty two years after Edith Hull's death. Hence 
Rohauer was at that moment vested only with riqhts to the work in 

the United States; in other countries, the motion picture rights 
would not have reverted to Cecil Hull bs at least three more years. 
The reference to the Ldith Hull-Moskowitz~assignment, then, was 
inserted simply ‘2 put Rohauer on notice of these limitations. I 


therefore decline to adopt defendants! proposed construction of the 


_1965 assignment. 


IX 

Only one final point requires resolution. Subsequent to 
the trial of this action and the submission of post-trial memoranda, 
defendant Killiam Shows filed a motion to dismiss the action based 
on res judicata. The facts that underly th» motion can be briefly 
stated. On April 26, 1972 an action was filed in the United States 
District Court for the Southern District of Iowa entitled Raymond 
Rohauer and Cecil W. Hull v. The Eastin Phelan Corporation, Civil 
Action No. 72-25-D. The complaint alleged that defendants Eastin- 
Phelan, Paul Killiam, and Killiam Shows, Inc. had infringed the 
plaintiffs' renewal copyright in "The Sons of the Sheik" by offering 
for sale and selling prints of the motion picture. At some point 
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the action was dismissed as against Paul Killian and Killiam Shows 
for want of personal jurisdiction. On February 7, 1974 Judge 

Stuart of the district court dismissed the action in its entircty 
pursuant to Rule 37(d) of the Federal Rules on account of Rohauer's 
failure to anrear for ‘a deposition in Iowa. The ruling was affirmed 
by the United States Court of Appeals for the Eighth Circuit on 


aune 12, 1974, F.2d (8th Cir., 1974). 


The defendant now arques that Rohauer is barred by the 
principle of res judicata from obtaining a favorable judgment on a 
cause of action which has previously been dismissed with prejudice 
in another forum. Sce generally, Lawlor v. National Serecn Service 
Coro., 349 U.S. 322 (1954), Defendant relies in particular on the 
decision of our Court of Avpeals in Nasser v. Isthmian Lines, 331 
F.2d 124 (2nd Cir. 1964), which holds that a dismissal pursuant to 
Rule 37(d) constitutes a dismissal on the merits and therefore bars 
a later identical cause of action. Hence even though none of 


Rohauer's claims were litigated in the Towa action, defendant urges 


that the dismissal there must bar the instant proceeding. 


Plaintiffs correctly note that this argument indicates a 
failure to perceive the distinction between res judicata and col- 


lateral estopnel. The distinction was succinctly stated in Lawlor, 


supra: "Thus, under the doctrine of res judicata, a judgment 'on 


the merits' in a prior suit involving the same parties or their 
privies bars a second suit based on the same cause Of action. Under 
the Jovtrine of collateral estoppel, on the other hand, such a 


judament precludes rolitigation of issues actually litigated and 


Aetermined in the prior suit, reaardless of whether it was basel 
on the sime cause of action as the second suit." 349 U.S, at 326. 
mee allen, Crorecll v. County of one, 94 0.8, 951 (1376); Corzic- 


sioner vy. Punnen, 333 0.5. 591 (1948). 


I find the doctrine of res judicata nlainly inanplicable 
because the situation before me fails to ment one critical clerent 
of the Lavlor test: the Iowa and New York suits are not hased on 
the "same cause of action". It is of course true, as defendant 
points out, that in both cases the same renewal copyright is alleged 
to he infringed. But the acts of infrinaenent complained cf are 
different. Lavlor itself stands for the pronosition that senarate 


wrongs, although similar in nature, give rise to separate causes 


of action. The Court held that a prior consent judgment of dis- 


missal in a private antitrust action did not bar a similar action 
based on subsecuent acts of the defendant, although such acts were 
of the same nature as those challenged in the first Suit. The 
Court rejected the theory embraced by the lower court that the suits 
were based on the same cause of action because they teepieed "essen- 
tially the same course of wrongful conduct". Nickerson v. Kutschera, 
295 FP. Suop. 1 (D.Del. 1969), comes even closer to the instant case. 
There the court held that successive actions alleging infringement 
of the same patent could not be based on the same cause of action 
because "[(pv]laintiff's riqht in each case is claimca to have been 
invaded by different acts of wrongdoing ..." See also, 1B Moore's 


Federal Practice, ¢ 0.410[1). 


Because the causes of action are different, defendant can- 


not invoke the principle of res judicata or avail himself of the 


Masser holdina, which apvlies only to an identical cause of action 
asserted in a later gg Oe can it he sensibly arqued that the 
instant actian is harred hy collateral estoppel. As was pointed 

out in Lawlor, that doctrine precludes relitigation of issues actually 
liticated and determined in a nrevious action. In the Iowa action, 
however, nothing was litigated and hence nothing determined; the 
action was dismissed hecause of plaintiff's failure to comply with 
the court's Aiscoviry rulings. Such a dismissal can have no col- 
lateral estopnel effect. See Canaan Products, Inc..v. Edward Don 

& Company, 388 F.2d 540 (7th Cir. 1968); 1B Moore's Federal Practice. 
q 0.444. Accordingly, the motion of defendant Killiam Shows to 


dismiss is denied. 


Conclusion 


For all of the reasons herein stated, I hold that plaintiffs‘ 


renewal copyright in the novel "The Sons of the Sheik" was infringed 


by the performances of the motion picture "The Son of the Sheik" 

on July 13, October 11, and October 16, 1971. I further hold that 
defendants Killiam Shows, Inc. and Educational Broadcasting Corpora- 
tion are jointly and severally liable for such acts of infringement. 
Finally, I hold that defendants Paul Killiam and Bowery Savings 
Bank are not liable, and the action is accordingly dismissed as 


against them. 


IT IS SO ORDERED. 


Dated: August 8, 1974 4 a ‘. SOA VL 


U. iy A as SaeeReRT ee: D. J. 


Footnotes 


1/ 

The underlying facts are larqely undisputed; indeed, the brief 
recitation of the evidence that ensues is based princinally on an 
extensive stinulation of fActs to which all parties aareed. 


/ 

Neither the novel nor the motion nicture was nroduced in evidence. 
I have not read the novel, and I have not sean the motion victure 
since the tire I was takon hy mv parents as a VOund boy, The 
narties, however, have stinulated as follows: "Tre nhotoplay en- 
hodies incidents vortraved in the work, utilizes the characters 
created hy the Author annearing in and acting out secuences fron 
the work, and was and is a dramatic version of the work in motion 
picture form." (Stinulation of Facts, © 13.) 


3/ 

It might be noted at this juncture that Cecil Hull is a nominal 
party vlaintiff and has heen joined solely because she is the record 
owner of the renewal conpyriqht to the novel. Indenendent “Wireless 
Telegrap Commany v. Radio Cornoration of America, 265 U.S, 443 
(1926). Wiss Hu has been confined €0 a nursino home in England 
since 1969, and her joinder jn this action has been authorized by 
the Court of Protection in Great Britain. 


4/ 


5.1361, introduced in the lst Session of the 92nd Congress. 


5/ 

Defendants' reliance on Stuff v. E.C. Publications, Ine,., o42 F240 
243 (2nd Circ. 1965), is misplaced. There vlaintiff, the owner of a 
copyright on a caricature, was found to have abandoned the conyright 
because he “authorized or accuiesced in". the wide circulation of a 
large volume of nearly identical prints that did not bear his 
copyright notice. As I read the case, the court's decision turned 
on the absence of proper notice on the prints, and plaintiff's 
apparent accniescence in such omission. There is no showing of a 
comparakle absence of notice in the instant action. 


6/ 


Defendants have so stipulated. See Stipulation of Facts, ¥ 33. 


7/ 

Nimner emphasizes, in § 149.2 that the doctrine shy uld be invoked 
only when plaintiff has engaged in serious acts of wrongdoing. By 
way of illustration hr mentions: falsification of a court order; 
falsification of evidence; misrepreseitation by plaintiff of the 
scope of his conyricht; the procuring of information about defendant's 
work »y improper means. Each of these represents a substantial 
affront to the legal process itself; by no stretch of the imagination 
could Rohauer's activities be so characterized. 
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8/ 

Tn their trial memorandum defendants rely on another action whic 
thev also clain to he indicative of unclean bands. In the 1925 
asstienment of riadthts by Rdith Mull to Moskowitz, the seller under- 
took to nrocure the renewal of the conyright and thercunon to assian 
the motion nicture riqhts to the purchaser for the renewal tern. 
Misevhere in the document it was stated that the agqreenent would 
bind the heirs, successors and assiqns of the oriqinal rarties. 
Defendants alleae that Cecil Hull, her mother's heir and successor, 
breached her obligation to assian the motion vnicture riahts in the 
renewal term to Killiam, “‘oskowitz' successor. This "hreach of 
contract", the arqument runs, establishes the unclean hands of the 
plaintiffs, 


This overlooks the doctrine, alluded to earlier, that those who 
succeed to the renewal rights are not hound by the original copy- 
right vrevrietor’ prior assianment of renewal fights. Miller Music 
Co, Vv. Charies i, Daniela, Tne,, 362°0,S. 373 (1960); Shaoies, 
Rernstein and Go. Vv. Jerry Vogel Music Co,, 161 F.2d 406 (ond Cir. 
1946). Cecil Mull has thus hreached no obhlication to the defendants, 


and cannot ke accused of unclean hands under this theory. 


9/ 
Ancther relevant consideration, as Judge Lasker noted, is whether 
the dcfendants' work tends to diminish the denand for the original. 
In this regard, an example cited by Nimmer at § 145 of his treatise 
closely parallels the instant action: 


"Suppose A is the copyright owner of a published novel. B pro- 
duces a motion nicture copied from and substantially similar to 
A's novel. The motion picture may well not adversely affect the 
sale of A’s novel. In fact it almost certainly will have the 
opposite effect. It is nevertheless clear that 8 may not invoke 
the defense of fair use. B's motion picture has not nrejudiced 
the sale of A’s work in the hook medium, but it has certainly 
prejudiced the sale of A's work in the motion pvicture nediun, 

If the defendant's work adversely affects the value of any of 
the rights in the copyrighted work (in this case the right to 
convert to motion picture form) the use is not fair even if the 
rights thus effected have not as yet been exercised ky the 
plaiatift..” f 


10/7 
Dodd, Mead acauired Small, Maynard & Co., the original publisher 


of the novel, in 1929, 


Li/ 
17 U.S.C. § 209: 


"§ 209. Certificate of reqistration; effect ar evidence; receipt 
for conics deposited 

In the case of cach entry the person recorded as the claimant of 

the covyright shall he entitled to a certificate of registration 


under seal of the conyright office, to contain the name and 
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address of said claimant, the name of the country of which the 
author nf the work is a citizen or subject, and when an alien 
author doriciled in the United States at the time of said 
reqistration, then a statement of that fact, including his place 
of domicile, the name of the author (when the records of the 
convright office shall show the same), the title of the work 
which is registered for which conyricht is Claimed, the date of 
the cevosit of the conies of sue) work, the date of nublication 
i* the work has heen rerroduced in conies for sale, or publicly 
Gistrihuted, and such marks as to class desiqnation and entry 
munher as shall fullv iceneity the entry. in the case of a hook, 
the certificate shall also state the receint of the affidavit, 

as nmrovided bw section 17 of this title, and the date of the 
commletion of the vrinting, or the date of the publicaticn of 
the hook, as stated in the said affidavit. The Register of 
Conyriqhts shall prenare a printed form for the said certificate, 
to be filled out in each case as above provided for in the case 
of all reaistrations made after July 1, 1909, and in the case 

of all vorevious reaistrations so far as the copyright office 
record hooks shall show such facts, which certificate, sealed 
with the seal of the copyright office, shall, unon payment of the 
prescribed fee, be given to any person making application for 
the same. Said certificate shall be admitted in any ‘court as 
prima facie eviderce of the faccs stated therein. In addition 
to such certificate the register of copyrights shall furnish, 
unon request, without additional fee, a receipt for the copies 
of the work deposited to complete the registration." 


12/ 
Berne Convention, Article 7, set out in Appendix 0, Nimmer on 
Covyriqht, pv. 1021. 


33/7 
See Copinger and Skone James, Copyright ‘(10th ed., 1965) at ¥ 369. 
See also Copyright Act of 1956, Eighth Schedule, paragraph 6, 


14/ 

The Nasser doctrine would ohviously be fully applicable if Rohauer 
now sought to prosecute an action in this court based on the acts 
of infringement alleged in the Iowa action. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RAYMOND ROHAUER and CECIL W. HULL, Index No. 71 Civ. 4183 
Hi (L.W.P.) 
Plaintifés, 


~against- / FINAL JUDGMENT 
‘|, KILLIAM SHOWS, INC., PAUL KILLIAM, 


| EDUCATIONAL BROADCASTING CORPORATION 
: and THE BOWERY SAVINGS BANK, 


An Interlocutory Judgment dated ne 1h, 1974 having 
been entered herein dismissing the Complaint as against defendants 
i Paul Killiam and The Bowery Savings Bank, granting plaintiffs in- 
junctive relief as against defendants Killiam Shows, Inc. and 
f Educational Broadcasting Corporation and referring the issues of 
| damages and counsel fees to a Magistrate of this Court, and a 
hearing having been held before Magistrate Charles J. Hartenstine 
who rendered his Report thereon dated November 13, 1975, as cor- 
rected on November 15, 1975, and plaintiffs having filed Objec- 
tions to said Report insofar as the same denied any award of 
counsel fees to plaintiffs, and defendants Killiam Shows, Inc. 
and Educational Broadcasting Corporation having filed Objections 
thereto insofar as the same awarded plaintiff Raymond Rohauer 


statutory damages in the sum of $2,250, and this Court having 


considered said Objections and having made an Order dated February 


2, 1976 adopting the Report and Recommendations of the Magistrate 


in all respects, it is hereby 
ADJUDGED that the Report and Recommendations of the 
Magistrate dated November 13, 1975 be, and the same hereby are, 


adopted in all respects, and it is further 


ADJUDGED that plaintiff Raymond Rohauer recover from 
defendants Killiam Shows, Inc. and Educational Broadcasting Cor- 
poration the sum of $2,250 as damages for their infringing acts 
and that said plaintiff recover his costs and disbursements to 
be taxed by the Clerk of this Court. 


Dated: New York, New York 
Fe eY ous 1976 


Ouoe MENT EWTERE) _ 5/26 
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UNITED STATES COURT OF APPEALS 
For the Second Circuit 


Raymond Rohauer and Cecil W. Hull, 
AFFIDAVIT 


Plaintiff-Appellee, OF SERVICE 
against 


Killiam Shows, Inc., Paul Killiam, Educational Broadcasting 
Corporation, and The Bowery Savings Bank, 


Defendants, 


Killiam Shows, Inc., Educational Broadoasting Corporation, 
Defendants-Appellants. 


STATE OF NEW YORK, 
COUNTY OF NEW YORK, ss.: 


Mark A. Horowitz , being duly sworn, deposes and says that he 
is over the age of 18 years, is not a party to the action, and resides 


at 234 West 16th Street, New York, New York : 
> he served trree COPIES Of tne Joint 


That on July 22, 1976 
Appendix 


RCO aaran eag 


on 
Herbert P. Jacoby, Esq. 
Burns & Jacoby 
Attorney for Plaintiffs-Appellees 
445 Park Avenue 
New York, New York 10002 


ccna 


by delivering to and leaving same with a proper person or persons ae 
charge of the office or offices at the above address or addresses during 


the usual business hours of said day. 


Sworn tc before me this 
22na day of July » 1976 


he UY Aiee: Aa A 


Ver) siTO 

: HH TY. oe of How YOrR 
No. 30-0932360 

Qualified in Nassau Comey 19°77 


